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[FUedMay?, 1956] 

m THE UNITED STATES COURT OF APPpALS 

I 

FOR THE DISTRICT OF COLUMBIA CIRduiT 


EASTERN AIR LINES, INC., 

Petitioner 

V. 

CIVIL AERONAUTICS BOARD, 

Respondent 


No. 13,338 

i 

I 


PETITION OF EASTERN AIR LINES, INC. FO$ JUDICIAL 
REVIEW OF ORDERS OF THE CIVIL AERONA^ICS BOARD 


To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia Circuit: j 

Eastern Air Lines, Inc., presents this petitionjfor judicial review 

I 

of orders of the CivQ Aeronautics Board and, in support thereof, respect¬ 
fully represents and alleges as follows: 

I. 

Facts Upon Which Venue Is Based j 

Petitioner, a corporation duly organized and existing under the laws 
of the State of Delaware, is an air carrier holding certificates of public 
convenience and necessity issued under the Civil Aeronautics Act of 1938, 
as amended, authorizing it to engage in scheduled aii transportation. 

This petition is filed pursuant to Section 1006 of the Civil Aeronautics 
Act of 1938, 52 Stat. 1024,49 U.S. C. 646. It seeks review of orders of 

the Civil Aeronautics Board (Order Serial No. E-943b, dated July 28, 

j 

1955, Order Serial No. E-9572, dated September 16,11955, Order Serial 
No. E-9577, dated September 19, 1955, and Order Serial No. E-10082, 
dated March 9, 1956) which denied Petitioner's motion for consolidation of 
its applications (or appropriate portions thereof) in dAB Dockets 7153, 

7154 and 7155 for hearing and decision with a mutually exclusive applica¬ 
tion of Continental Air Lines, Inc. ("Continental"; aijr carriers will be 





referred to herein by their commonly-used names) and a Board-initiated 
investigation in CAB Dockets 6597 and 6749 (termed the Houston-California 
Interchange Case, CAB Docket 6597 et aL ) which also denied Petitioner's 
alternative request for separate, but simultaneous hearings on those 
applications; and which limited Petitioner’s rights to intervene in the 
proceeding to such an extent as effectively to deny Petitioner the oppor- 

I 

tunity to adduce facts demonstrating the mutual exclusivity of its appli¬ 
cations with those consolidated, heard and granted in the proceeding. 

Petitioner satisfies all of the jurisdictional and venue require¬ 
ments of Section 1006 of the Civil Aeronautics Act. Petitioner is directly 
affected by the Board’s orders in question, and, therefore, has a sub¬ 
stantial interest in them. This petition is being filed within sixty days after 
the date of the Board’s final order in question. 

n. 

The Nature Of The Proceeding 

1. This petition for review grows out of a proceeding before the 
Civil Aeronautics Board involving through air service between Houston, 
Texas, on the one hand, and points in Arizona and California, on the 
other. 

An earlier proceeding, call the Southern Service to the West Case 
CAB Docket 1102 et al ., was' initiated on May 14, 1948 when a prehearing 
conference was held on Eastern’s applications and those of other carriers 
proposing a Southern Transcontinental Route between Miami and San 
Francisco via Tampa, New Orleans, Houston, San Antonio, El Paso, 
Phoenix, Tucson, Los Angeles and other intermediate points. At that 
time the Board instituted and included in that proceeding an investigation 
to determine whether new through services could be provided by inter¬ 
change^^ arrangements rather than by new route extensions (Order E-2033, 

y An ^interchange” is an arrangement between two or more carriers for 
the provision of single-plane through service between points on the routes 
of one carrier and points on the routes of the other carrier or carriers 
via a point common to the routes of the two connecting carriers (the ’’inter¬ 
change point”). Generally under the terms of such an arrangement the 
aircraft is manned by crews' supplied by each carrier for that portion of 

[ footnote 1 continued on following page] 
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September 29, 1948). i 

2. After extensive public hearings in 1949, th^ Examiner in a 1950 

I 

Initial Decision recommended approval of Eastern’s application for a new 

route between Miami and the West Coast via Tampa, | New Orleans, 

Houston, San Antonio and other cities and permanent approval of an 

2 / 

American-Delta interchangeHowever, on January 3, 1951, the 

i 

Board rendered its first decision in that case (Ordei^i E-5090; 12 C. A. B. 
518), reversing the Examiner and denying all applications seeking new 
routes. Instead, the Board approved three separate!interchanges between 

I 

points in the South and the West Coast: | 

(a) An American-Delta interchange between thp Atlanta-Birming- 

ham area and the ^est Coast, via Dallas: I 

! 

(b) An American-Delta-National interchange between Florida, New 

j 

Orleans and the West Coast, via Dallas; and I 

(c) An American-Continental-Braniff interchai^ge between Houston, 

San Antonio and the West Coast, via El Paso. | 

j 

3. Eastern and other parties filed petitions fo^ reconsideration and 
on July 13, 1951, prior to the inauguration of servici under the American- 
Continental-Braniff interchange, the Board issued a Supplemental Opinion 

i 

(Order E-5531; 14 C. A B 311) revoking its earlier approval of that 
interchange. In substitution therefor, it authorized tlhe extension of 
Continental duplicating the routes of Braniff, Easteri^ and Trans-Texas 
between San Antonio and Houston and an interchange between Continental 
and American to provide through service between Houston, San Antonio 



the journey flown over its routes (though this is not always the case) so 
that the passenger is relieved of the inconvenience of; changing planes 
at the interchange point v4iich would otherwise be necessary. 

i 

2/ The American-Delta interchange had previously been approved on 
a temporary basis pending the outcome of the proceemng on Eastern’s 
application (10 C. A. B. 757, 1950). That service, b]^ interchange of 
equipment at Dallas, provided through-plane schedules between points 
west of Dallas served by American and points east of | Dallas served by 
Delta. I 
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and the West Coast via El Paso, Continental's authority to operate 
between San Antonio and Houston was granted for a temporary period 
of three years, '^hat temporary certificate expired September 11, 

1954. 

In the same opinion the Board found that an interchange between 
Eastern, Braniff and TWA between Miami and the West Coast via 
Houston and Amarillo would be in the public interest, but indicated 
that it desired to hear further oral argument on that question. There¬ 
upon, Eastern, Braniff and TWA, in response to the Board's Supple¬ 
mental Opinion, entered into an interchange agreement and submitted 
it to the Board for approval. 

4. Oral argument was presented to the Board on September 25, 
1951 and on February 11, 1952, the Board issued a further Supplemental 
Opinion (Order E-6105; 15 C.A.B. 94) finding that an interchange by 
Eastern, Braniff and TWA between Miami and the West Coast via 
Tampa, Houston, Dallas and Amarillo would be in the public interest. 
The Board also found that the public convenience and necessity required 
that Eastern be authorized to operate directly across the Gulf between 
Miami and Houston via Tampa in conjunction with the interchange. 
However, it withheld final approval of the interchange agreement which 
had been submitted by Eastern, Braniff and TWA to permit interested 
parties to file within ten days documents opposing the closing of the 
record. On April 7, 1952, the Board closed the record, approved the 
Eastem-Braniff-TWA interchange and Eastern's direct Miami-Tampa- 
Houston operation and found that service should be inaugurated at the 
earliest possible date (Order E-6297; 15 C.A.B. 121). 

Eastern, Braniff and TWA proceeded with proper dispatch to 
inaugurate the service which the Board had authorized. Thousands of 
dollars were expended in advertising the proposed service, in preparing 
promotional literature, in training personnel and in positioning spare 
parts alon^ the route in preparation for the first flight scheduled for 
April 1% 1952 (see, e.g., Member Lee*s Dissent, Order E-7988, 
December 22, 1953 and ftn. 22). 
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5. On April 8, 1952, however, National filed a Petition for Review 
in this Court i^and requested a stay, alleging that the Board erred in 
approving the Eastem-Braniff-TWA interchange without having afforded 
National and other parties further hearings. On April 10, 1952, the 
Court of Appeals entered an order staying the effectiveness of the 
Board’s Order of April 7, 1952, pending judicial review. 

On June 9, 1952, the Board entered an order reciting in part 
(Order E-6499; loC.A.B. 124, 125): 

”... the public interest requires that the present contro¬ 
versy should be resolved as promptly and expeditiously as 
possible in order that such service as may be found to be 
required by the public convenience and necessity can be 
inaugurated as soon as possible....” 

That order recited that prosecution of the case in this Court on the 
merits of National's appeal would consume a long period of time and that 
it would be more in the public interest if the matter were returned to the 
Poard to hold expeditiously the hearings demanded by National. Ac¬ 
cordingly, the Board directed that appropriate steps be taken to dismiss 
the court proceedings on the representation that all persons would be 
accorded the hearing on the Eastem-Braniff-TWA interchange to which 
they claimed to be entitled. On July 30, 1952, this! Court, on the basis 

I 

of the Board’s foregoing assurances, entered an orjler dismissing the 
petitions for review. ! 

6. A prehearing conference was thereafter held preparatory to 
a hearing on the Eastem-Braniff-TWA interchange.j Hearing was held 
and on July 8, 1953, the Examiner served his Initial Decision which 
recommended disapproval of the Eastem-Braniff-TWA interchange and 
the institution of a National-Eastern interchange bet ween Miami/Tampa 
and Houston via New Orleans. The Examiner recommended that an 

I 

i 

order of the Board directing that institution of such jinterchange service 
be withheld to afford an opportunity to negotiate an Appropriate voluntary 

I 

agreement. I 

17 National Airlines, Inc. v. Civil Aeronautics ^ard, No. 11,383, 

C.A.D.C. 
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7. On December 22, 1953, the Board, by a divided vote of 3-2, 
approved the recommendations of the Examiner (Order E-7988). 

8. Following Petitions for Reconsideration, on June 25, 1954, 
the Board, again with 2 of the 5 Members dissenting, issued a Sup¬ 
plemental Order (E-8466) again denying approval of the Eastem-Braniff- 
TWA interchange but indicating it would approve a Braniff-TWA inter¬ 
change between Houston and the West Coast via Dallas, Amarillo and 
various intermediate points. 

9. The Board subsequently approved (Order E-8466) the Braniff- 
TWA interchange for through service between Houston and the West 
Coast via Dallas and Amarillo and those carriers actually operated one 
through-plane round-trip schedule from January 14, 1955 to March 1, 
1956. At that time, the service was discontinued pursuant to per¬ 
mission granted by the Board (Order E-10083, March 9, 1956). 

10. At the time of its approval of the Braniff-TWA operation 
for through service between Houston and the West Coast via Dallas 
and Amarillo, on a temporary basis (Order E-8466), the Board con¬ 
currently instituted the investigation under Docxet 6749 to determine 
whether the public convenience and necessity require the provision 
of through service between Texas and California points by equipment 
interchange at Amarillo between Braniff and TWA. Hearing in that in¬ 
vestigation was held in the proceeding from which this appeal is taken. 

In its 1951 approval of the Continental-American interchange 
(Order £-5531), the Board limited that authorization and Continental's 
extension to Houston to a period of three years, sa3ring: 

'Tn view of the untried nature of the Continental-American 
interchange as a means of providing the through service to the 
West which we find Houston needs, and the desirability of re¬ 
examining the situation after a sufficient period of experience 
thereunder, we will limit the amendment of Continental's 
certificate extending its route from San Antonio to Houston 
to three years from its effective date." 
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11. The CAB proceeding in Docket 6597 et al .j, includes: 


(a) An application of Continental for extension of Segment 

2 of its Route No. 29 from San Antonio to Houston to! permit that carrier 

I 

to engage in an interchange operation with American! between Houston 

1 

and San Francisco, via San Antonio, El Paso, Pho4nix, Tucson, San 
Diego and Los Angeles, effectively for renewal and Extension of the 
three-year authority granted in 1951. | 

(b) The Board-instituted investigation tcj determine whether 
it would be in the public interest or whether the publ^ convenience and 
necessity require the provision of through service between Texas and 

i 

California points by interchange of equipment at Amarillo between 
Braniff (providing service between Houston and Amarillo via Dallas) 
and T WA (providing service between Amarillo and S^ Francisco, via 
Los Angeles) (hereinafter referred to as the Braniff4TWA investigation). 

Those proposals, if granted, would give Continental a new route 
between Houston and San Antonio, and permit it, in (conjunction with its 

I 

previously existing route segment between San AntonjLo and El Paso 
to provide non-stop service between: | 

(1) Houston and San Antonio, and | 


(2) Houston and El Paso. 


Continental would also be enabled, in conjunction witji its interchange 
operation with American, to provide service betweei^: 

i 

(3) Houston and Tucson, I 

I 

I 

(4) Houston and Phoenix, | 

( 

(5) Houston and San Diego, | 

I 

(6) Houston and Los Angeles, | 

(7) Houston and San Francisco, 

(8) Houston and Oakland, I 

I 

(9) San Antonio and Tucson, I 

(10) San Antonio and Phoenix, | 

(11) San Antonio and San Diego, 

(iz) San Antonio and Los Angeles, | 


(Id) San Antonio and San Francisco, and 
(14) San Antonio and Oakland. 
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12. In its timely-filed application under CAB Docket 7153, 
Petitioner requested, inter alia , the extension of its Route No. 5 
(which presently extends, in part, between the terminals Boston and 
San Antonio, via various intermediate points including New York, 
Washington, Atlanta, New Orleans, and Houston) from (1) New Orleans 
to San Francisco via Houston, Dallas, £1 Paso, Tucson, Phoenix, San 
Diego, and Los Angeles and from (2) San Antonio to San Franc iso via 
£1 Paso, Tucson, Phoenix, San Diego, Los Angeles and San Francisco. 
(Those portions of Petitioner’s application will hereinafter be referred 
to merely as its ’’Docket 7153 application”.) That application, if granted, 
would permit Petitioner to provide, inter alia, the same throu^ services 
which Continental proposed in its application under CAB Docket 6597 
between the 14 pairs of cities hereinabove set out. 

13. Prior to the prehearing conference in CAB Dockets 6597 
and 6749 and in accordance with the Board’s Rules of Practice, on 
May 13, 1955, Petitioner timely filed a motion for consolidated and 
concurrent hearing and decision on its applications in CAB Dockets 
7153, pointing out to the Board: 

(a) That both the Continental application and the 
Praniff-TWA investigation involve the question of the 
provision of throu^ service between South Texas, on 
the one hand, and points in Arizona and California, on 
the other; 

(b) That Petitioner’s concurrently-filed application 
proposed through service between Houston, San Antonio, 

£1 Paso, Tucson, Phoenix, San Diego, Los Angeles, 

San Francisco and OaKiand, or precisely the same through 
service involved in the Continental application under 
Docket 6597; 

(c) That Petitioner’s concurrently-filed applications 
proposed through service between Houston, Dallas, Amarillo, 
Phoenix, Los Angeles, San Francisco and Oakland or pre¬ 
cisely the same through service involved in the Braniff-TWA 
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interchange investigation under Docket 6749; and 

(d) That that portion of Petitioner’s applijcation under 
CAB Docket 7153, insofar as it requested an extension of 
Petitioner’s iloute 5 from San Antonio to El Pa^o, could be 
construed as a request for such an extension foi* the purpose 

i 

of providing through service between Houston ai|id California 
by an equipment interchange with American at ^1 Paso, or 

j 

precisely the service which American and Continental would 
provide by extension of Continental’s Route 29 from San 
Antonio to Houston and continued approval and (jperation of 
the American-Continental interchange. 

14. At the prehearing conference in CAB Dockets 6597 and 6749, 
on May 16, 1955, Petitioner orally moved, in accordance with the 
Board’s Rules of Practice, for consolidation of all or appropriate 

parts of its application in Docket 7153 for hearing anci decision along 

i 

with Continental’s application under Docket 6597 and jhe Braniff-TWA 
Investigation under Docket 6749. Petitioner moved, in the alternative, 
that its Docket 7153 be set down for concurrent hearing and considera¬ 
tion simultaneously with the hearing on Continental’s Application in 
Docket 6597 and the Braniff-TWA investigation in Docket 6749. 

15. Thereafter, on July 28, 1955, the Board issued its previously- 
mentioned Order Serial No. E-9438, in which it denied in its entirety 
Petitioner's request for consolidation or simultaneous hearing. 

lb. Subsequent to the entry of Order Serial Noj E-9438, on 
August 29, 1955, Petitioner timely filed a petition with the Board re- 

I 

questing reconsideration of that Order insofar as it denied consolidation 

of, and refused to hold a simultaneous hearing on. Petitioner's £q)plica- 

[ 

tion in Docket 7153 and praying that relief in one of tliose forms be 
granted. 

17. Thereafter, on September 1, 1955, Petitioner, filed a petition 

I 

for leave to intervene in Dockets 6597 and 6749, praying that, in the 
event the Board should deny Petitioner's petition for Reconsideration 
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of Order E-d438, Petitioner be allowed to intervene in the proceeding 
and to become a formal party thereto. Petitioner e3q)ressly filed 
said petition for leave to intervene without prejudice to Petitioner’s 
position that it should be granted consolidation of its application or 
concurrent hearing and decision simultaneously with the proceeding 
under Dockets 6597 and 6749. 

18. On September 16, 1955, the Board adopted its Order Serial 
No. E-9572 which denied in its entirety Petitioner’s petition for recon¬ 
sideration. Moreover, no steps whatsoever have been taken by the 
Board since that time to set down Petitioner’s Docket 7153 for hearing, 
with the result that no hearing in any form is imminent upon that 
application althou^ a hearing on the mutually exclusive Continental 
application under Docket 6597 and the Braniff-TWA investigation under 
Docket 6749 has been held and the Board’s final order therein was 
adopted on March 9, 1956. 

19. Subsequently, on September 19, 1955, the Board issued its 
Order Serial No. jfc;-9677 which granted Petitioner’s petition for leave 
to intervene only in part and limited Petitioner’s right to participate 
in the proceeding solely to ’’issues related to the Houston-San Antonio” 
portion of the proceeding. That limitation on Petitioner’s right to be 
heard in the proceeding effectively prevented Petitioner from adducing 
factual evidence on the matter of the mutual exclusivity of Petitioner’s 
applications and those under consideration in the proceeding. 

20. Thereafter, public hearings were held in Dockets 6597 and 
6749 before Examiner Ferdinand D. Moran in Washington, D.C., on 
October 4, 5, and 6, 1955. i At the opening of those hearings, by 
statement of counsel, Petitibner expressly reserved its objections to 
the restrictions imposed upon its participation in the proceeding as to 
issues and evidence. During the course of those hearings, Petitioner 
attempted to introduce evidence to show the mutual exclusivity of Peti¬ 
tioner’s application under Docket 7153 and those under consideration in 
Dockets 6597 and 6749, but was prevented from so doing by the Examiner’s 
rulings. 




21. On November 18, 1955, Petition filed its lirief to Examiner 

Ferdinand D. Moran, again specifically pointing out the mutual exclusivity 
of Petitioner’s applications with those being considered in the proceeding 
and specifically citing Ashbacker Radio Corp . v. Fec^eral Communications 
Commission, 326 U. S. 327 (1945), and Northwest Airlines v. Civil 
Aeronautics Board, 90 App. D. C. 158, 194 F. 2d 33p (1952) as authority 
for Petitioner’s right to a comparative hearing on its proposals along 
with those of Continental and American, and the Braniff-TWA investi¬ 
gation. I 

22. The Examiner, on December 29, 1955, served his Initial 
Decision recommending approval of Continental’s application and the 
continuation of the Braniff-TWA operation between Houston and the 
West Coast for an indefinite period, without ruling up^n or noting 

Petitioner’s attempts to demonstrate the mutual excliisivity of its ap- 

i 

plications and without making findings thereon althou^ required to do 

I 

so by the Administration Procedure Act. 

23. Thereafter on January 5, 1956, Petitioner filed with the 
Board its Exceptions to the Initial Decision of Examii^er Ferdinand D. 
Moran, pointing out to the Board that the procedure eimployed by the 
Board and the Examiner was contrary to the principles of due process 
and denied Petitioner its right to comparative and concurrent hearing 
and decision on its mutually exclusive applications. 

24. Subsequently, on February 15, 1956, in oral argument before 
the Board, Petitioner again pointed out that its applications were mutually 
exclusive with the proposals vdiich the Board was considering and 

I 

against specifically citing Ashbacker Radio Corp . v. ]^ederal Communica ¬ 
tions Commission , supra, and Delta Air Lines Inc . v.| Civil Aeronautics 

Board, _App. D.C. _, 229 F. 2d 17 (1955). | 

On March 9, 1955, the Board adopted its Ojrder Serial No. 

E-10082 which approved the Continental application foS extension of its 
xioute No. 29 from San Antonio to Houston subject to ike condition that 
Houston be served only upon flights operated in conjunCtion with the 
interchange between Continental and American and deferred consideration 

I 
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of the Braniff-TWA investigation but denied Petitioner’s claim of mutual 
exclusivity although Petitioner had been denied the right to adduce factual 
evidence to demonstrate its claim. 

26. Petitioner’s petition is that because Continental’s application 
in Docket 6597 and the Braniff-TWA investigation are mutually exclusive 
of Petitioner’s application in Docket 7153, the Board’s refusal to con¬ 
solidate that application for hearing and decision, or to hold a hearing 
on Petitioner’s Docket 7153 application simultaneously with its hearing 
in Dockets 6597 and 6749, has denied Petitioner the right to a full and 
fair comparative hearing which has been granted to it by Congress in 
Sections 401(c) and 401(h) of the Civil Aeronautics Act of 1938, 52 
Stat. 987, 49 U.S.C. 481(c) and 481(h). 

Additionally, the Board’s refusal (and the Examiner’s refusal) 
to permit Petitioner to participate fully in the proceeding so as to adduce 
factual evidence demonstrating the mutual exclusivity of Petitioner’s 
application with that of Continental and American and the Braniff-TWA 
investigation, denied Petitioi^^SJe due process of law to v^ich it is 
entitled under the Constitution of the United States. 

Moreover, the Examiner’s rulings on receipt of evidence during 
the course of the hearing, which precluded Petitioner from introducing 
evidence demonstrating the mutually exclusive nature of its application 
in Docket 7153 with that of Continental in Docket 6597 and with the 
Braniff-TWA investigation in Docket 6749, denied Petitioner the due 
process of law to which it is entitled under the Constitution of the 
United States and denied Petitioner the full and fair hearing to which 
it is entitled under Sections 401(c) and 401(h) of the Civil Aeronautics 
Act of 1938, 52 Stat. 987, 49 U.S.C. 481(c) and 481(h). 

Further, Petitioner takes the position that the Board acted arbi¬ 
trarily and abused its discretion in denying Petitioner’s motion for 
consolidation of its application,, or in the alternative for contemporaneous 
and comparative consideration of its application, and in limiting Peti- 

, I 

tioner’s participation in the proceeding by denjring Petitioner full and 
complete right to intervene therein. 
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27. This petition for review, therefore, is <ii:|:ected to the action 

\diich the Board has taken in its Order Serial No. £49438, July 28, 1955, 

1 

its Order Serial No. £-9572, September 16, 1955, i^ Order Serial 

No. £-9577, September 19, 1955, and its Order Serial No. £-10082, 

! 

March 9, 1956, in denying Petitioner’s request for cpnsolidation, or 

j 

its request in the alternative for simultaneous hearing and decision, 
of Petitioner’s docket 7153 application, in denying Petitioner’s request 

I 

for reconsideration of Order Serial No. £-9438, and in limiting Peti¬ 
tioner’s intervention in the proceeding by Order £-9577. 

m i 

I 

THE GROUNDS UPON WHICH RELIEF I^ SOUGHT 
1. Petitioner asserts that Order Serial No. £|9438, Order 
Serial No. £-9572, Order Serial No. 9577, and Order Serial No. 10082, 
of the Civil Aeronautics Board are erroneous and inyalid, for the 

i 

reasons hereinafter set forth, insofar as they denied!Petitioner’s 

i 

motion for consolidation of its Docket 7153 applicatic^s for hearing 

I 

and decision along with Continental’s application in Docket 6597 and 

the TWA-Braniff investigation in Docket 6749 and insofar as they 

( 

denied Petitioner the right to participate fully in the Rearing and to 
adduce factual evidence at the hearing to demonstrate the mutual ex- 

i 

clusivity of Petitioner’s applications with those unde4 consideration: 

I 

(a) The Civil Aeronautics Board exceeds^ its statutory 

power by den 3 dng Petitioner’s above-described Imotions for 
consolidation and intervention. I 

I 

(b) The Civil Aeronautics Board’s denial of Petitioner’s 
above-described motions for consolidation and intervention denied 

I 

Petitioner the full and fair comparative hearing and due process 

i 

of law to which it is entitled under the Constitution of the United 
States and Sections 401(c) and 401(h) of the Civil Aeronautics 
Act of 1938. 

I 

(c) The Civil Aeronautics Board’s denial |of Petitioner’s 
above-described motions for consolidation and intervention con¬ 
stituted an abuse of the Board’s discretion. | 
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(d) The Civil Aeronautics Board’s denial of Petitioner’s 
above-described motions for consolidation and intervention was 
a prejudicial error of law . 

2. In the event that this Court should find that Order Serial 
No. E-9438, Order Serial No. E-9572, Order Serial No. 9577, and 
Order Serial No. E-10082 of the Civil Aeronautics Board are not er¬ 
roneous and invalid, for the aforementioned reasons, insofar as they 
deny Petitioner’s above-described motions for consolidation and inter¬ 
vention, Petitioner asserts that those orders are nevertheless erroneous 
and invalid, for the reasons hereinafter set forth, insofar as they denied 
Petitioner’s motion to set its Docket 7153 down for a separate hearing 
and decision simultaneously with the Board’s hearing of the Continental 
applicaticn in Docket 6597 and the Braniff-TWA investigation in 
Docket 6749: 

(a) The Civil Aeronautics Board exceeded its statutory 
power by denying Petitioner’s above-described motion for 
simultaneous hearing and decision. 

(b) The Civil Aeronautics Board’s denial of Petitioner’s 
above-described motion for simultaneous hearing and decision 
denied Petitioner the full and fair comparative hearing to which 
it is entitled under the Constitution of the United States and 
Sections 401(c) and 401(h) of the Civil Aeronautics Act of 1938. 

(c) The Civil Aeronautics Board’s denial of Petitioner’s 
above-described motion for simultaneous hearing and decision 
constituted an abuse of the Board’s discretion. 

(d) The Civil Aeronautics Board’s denial of Petitioner’s 
above-described motion for simultaneous hearing and decision 
was a prejudicial error of law. 

6 . In the event that this Court should find that Order Serial 
No. Et 9438, Order Serial No. E-9572, Order Serial No. E-9577, and 
Order Serial No. £-10082 of the Civil Aeronautics Board are not 
erroneous and invalid for the aforementioned reasons, insofar as 


they deny Petitoner’s above^described motions for consolidation and 



i 

1 

for simultaneous and comparative hearing and decision, Petitioner 
asserts that those orders are nevertheless erroneous and invalid, 

i 

for the reasons hereinafter set forth, insofar as the^^ denied Petitioner's 
motion for full leave to intervene: | 

(a) The Civil Aeronautics Board exceeded its statutory 

i 

power by denying Petitioner's above-described motion for full 
intervention and in limiting Petitioner's intervention. 

I 

(b) The Civil Aeronautics Board's denia^ of Petitioner's 

I 

above-described motion for full intervention denied Petitioner 
the full and fair hearing to which it is entitled ijinder the Con- 

I 

stitution of the United States and Sections 401(<j) and 401(h) of 

the Civil Aeronautics Act of 1948. | 

I 

(c) The Civil Aeronautics Board's denial of Petitioner's 

above-described motion for full intervention ccjnstituted an abuse 
of the Board's discretion. j 

(d) The Civil Aeronautics Board's denial of Petitioner's 
above-described motion for full intervention is a prejudicial 
error. 

I 

4. In the event that this Court should find that ^rder Serial No. 
E-9438, Order Serial No. E-9572, Order Serial No. E-9577, and Order 

i 

Serial No. E-10082 of the Civil Aeronautics Board ate not erroneous 

I 

and invalid for the aforementioned reasons, insofar sjs they deny 
Petitioner's above-described motions for consolidation and for simul- 

I 

i 

taneous and comparative hearing and decision and insofar as they denied 
Petitioner's motion for full leave to intervene, Petitibner asserts that 

i 

those orders are nevertheless erroneous and invalid, | for the reasons 

I 

hereinafter set forth, insofar as the Board acquiescejl in the Examiner's 
interpretation of those orders in a manner to prevent Petitioner from 

i 

introducing evidence to demonstrate the mutual exclujsivity existing 

I 

between Petitioner's application in Docket 7153 and that of Continental 
in Docket 6597 and the Braniff-TWA investigation in Docket 6749: 

(a) The Examiner exceeded his authority j by denying 

i 

Petitioner the right to introduce the above-desc^ribed evidence 
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and the Civil Aeronautics Board exceeded its statutory power 
in acquiescing in the Examiner’s rulings over the complete 
and timely objections of Petitioner; 

(b) The Examiner’s rulings, approved by the Civil 
Aeronautics Board, denied Petitioner the full and fair hearing 
to which it is entitled under the Constitution of the United States 
and Sections 401(c) and 401(h) of the Civil Aeronautics Act of 
1938. 

(c) The Examiner’s above-described rulings, approved 
by the Civil Aeronautics Board, constituted an abuse of the 
Board’s discretion. 

(d) The Examiner’s above-described rulings, ^proved 
by the Civil Aeronautics Board, constitute a prejudicial error 
of law. 

IV. 

PRAYER FOR RELIEF 

\^HEREF0RE, Petitioner prays that this Court review Order 
Serial No. E-9438, dated July 1955, Order Serial No. E-9572, 
dated September 16, 1955, order Serial No. E-9577, dated September 19, 
1955, and Order Serial No. E-10082, dated March 9, 1956, adopted 
by the Civil Aeronautics Board on the dates above-cited, insofar as 
those orders denied Petitioner’s request for consolidation of its Docket 
7153 application for hearing and decision along with the Continental 
application in Docket 6597 and the Braniff-TWA investigation in Docket 
6749; its alternative request for simultaneous hearing and decision on 
its application with that of Continental and the Braniff-TWA investiga¬ 
tion; its motion for full intervention; and its right to introduce evidence 
to demonstrate the mutual exclusivity between the above-cited applica¬ 
tions; that a copy of this petition be transmitted to the Board, and that 
the Board be required to certify and file in this Court a transcript of 
the record in this case in accordance with Section 1006 of the Civil 
Aeronautics Act; that upon review said Orders of the Board be vacated 


and set aside and the Board be ordered to grant Petitiqner a lawful 

j 

hearing in the proceeding; and that this Court grant to Petitioner such 

I 

other and further relief as this Court may deem prope^. 

/s/ E. Smytl^e Gambrell 
/s/ W. Glen Harlan 

j 

/s/ Harold Russell 

I 

Attorneys foil Petitioner, 
Eastern Air Lines, Inc. 

GAMBRELL, HARLAN, RUSSELL, MOYE & RICHARDSON 
825 Citizens & Southern National Bank Building | 

Atlanta 3, Georgia I 

I 

Of Counsel 


[Filed July 18, 1956] 

MOTION OF CONTINENTAL AIR LINES, ^^C. 

FOR LEAVE TO INTERVENE 

- ^ — 

I 

TO THE HONORABLE JUDGES OF THE UNITED STA'i'ES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRClilT: 

i 

Comes now Continental Air Lines, Inc., a corpciration (hereinafter 
called Continental) and respectfully moves this Honor^le Court for an 
order to permit it to intervene in this judicial proceeding pursuant to 
Rule 38(f) of the General Rules of the United States Co^rt of Appeals for 

I 

the District of Columbia Circuit to participate in all respects before 
this Court in the above-entitled cause. In support hereof Continental 
by its attorneys alleges: I 

1. Continental is a corporation organized and existing under the 
laws of the State of Nevada and is the holder of a certificate of public 

I 

convenience and necessity issued by the Civil Aeronautics Board (here¬ 
inafter called the Board) authorizing it to engage in air transportation 
with respect to persons, property and mail over route No. 29. In con¬ 
nection with the above authority. Continental is also authorized with 
American Airlines, Inc. (hereinafter called Americai^ to provide a 
through-plane interchange service between Houston arid San Antonio, 

j 

Texas and San Diego, Los Angeles and San Francisco/ Oakland, Cali¬ 
fornia via the interchange point El Paso, Texas. | 
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I 


2. On March 9, 1956, in the proceeding entitled " ^Houston-Cali- 
fomia Interchange Case , Donets No. 6597 and 6749, ” the Board adopted 
an Order E-10082 renewing the authority contained in Continental’s 
certificate to engage in air transportation between the intermediate 
point San Antonio and the terminal point Houston on interchange flights 
operating between Houston and points on the West Coast served by 
American. 

3. On May 7, 1956, Petitioner filed with this Court a petition for 
review of Order No. E-9438 dated July 28, 1955, Order No. E-9572 
dated September 16, 1955, Order No. E-9577 dated September 19, 1955 
and Order No. E-10082 dated March 9, 1956. The above orders (other 
than Order No. E-10082, which is the final order) deal with the scope 
of the proceeding and the participation of Petitioner in the proceeding. 
Petitioner has requested that this Court set aside these orders. 

4. The interest of the movant. Continental, in the above-entitled 
cause is that the petition for review specifically requests this Court to 
set aside orders of the Board, pursuant to which the aforesaid amended 
certificate of public convenience and necessity was awarded to Conti¬ 
nental. 

5. Continental has a vital interest in this appeal by the petitioners 
and the representation of Continental’s interest by existing parties is 
inadequate and Continental will be bound in judgment in this action. 

WHEREFORE, Continental respectfully moves that this Honorable 
Court issue an order permitting it to intervene in this judicial proceeding 
and to participate in all phases of this proceeding before this Court. 

Respectfully submitted, 

/s/ C. Edward Leasure 
/s/Herman F. Scheurer, Jr. 
Attorneys for 

CONTINENTAL AIR LINES, INC. 

[CERTIFICATE OF SERVICE] 

Washington, D.C. 

July 17, 1956 __ _ 
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[Filed July 16, 1956] ! 

MOTION FOR BRANIFF AIRWAYSj INC. 

_ FOR LEAVE TO INTERVENE 

TO THE HONORABLE THE JUDGES OF THE UNTTEp STATES 
COURT OF APPEALS FOR THE DISTRICT OF COLOMBIA 
CIRCUIT: I 

Comes now your Movant, Braniff Airways, Inc^, and respectfully 
moves this Court for an order granting it leave to iniervene in this 

I 

proceeding pursuant to Rule 38(f) of the General Rul^s of the United 

I 

States Court of Appeals for the District of Columbia Circuit, and to 
participate in all respects before the Court in the above entitled case. 

In Support whereof. Movant, by its attorneys, respecitfully represents 
and shows the Court the following: 

i 

1. Movant is a corporation organized and exispng under the laws 
of the State of Oklahoma and maintaining its principal place of business 
at Love Field, Dallas, Texas. Movant is a certificated air carrier 
engaged in interstate, overseas and foreign air transportation of persons, 
property and mail, pursuant to certificates of public convenience and 
necessity duly authorized and issued by the Civil Aeronautics Board. 

2. Movant, in conjunction with Trans World Airlines, Inc., is 
an applicant for renewal of its existing authority to epgage in throu^ 
one plane service by ^^interchange^’ of equipment betWeen Houston, Texas 
and the West Coast of the United States. Action on I^ovant*s application 
for renewal of its authority was deferred by Civil Ae|:onautics Board 
Order E-10082, dated March 9, 1956. 

3. The above described service by Movant in (Conjunction with 

I 

Trans World Airlines, Inc., was authorized by the orders of the Civil 
Aeronautics Board in Reopened Southern Service to the West Case, 

Docket No. 1102, et al,, Order Serial No. E-8705, (jiated October 14, 

1 

1954. Movant, in conjunction with Trans World operated pursuant to 

I 

said authority until on or about March 1, 1956. Movant and Trans 

I 

World have been authorized to temporarily suspend the service by 
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Order No. E-10083, dated March 9, 1956, and decision on their appli¬ 
cation for renewal of the temporary authority has been deferred as 
set forth in paragraph 2 above. 

4. Petitioner in this action seeks to have set aside orders of 
the Civil Aeronautics Board establishing the scope of the proceeding in 
which renewal of Movant's authority was considered. K such a request 
is granted, Movant will be seriously and irreparably damaged by being 
deprived of valuable authority which it presently possesses under the 
present posture of the record. Large amounts of time and money which 
have been devoted to seeking renewal of its existing authority will be 
irretrievably lost. Under these circumstances representation of 
Mbvant^s interests by existing parties is inadequate. Movant further 
alleges that its defenses to the Petitioner's appeal and the defenses 
of Respondent have questions of law in common, i. e., the validity of the 
Board Orders establishing the scope of the administrative proceeding in 
which the Civil Aeronautics Board considered the renewal of the authority 
now held by your Movant. 

WHEREFORE, for the reason hereinbefore set forth. Movant, 

Braniff Airways, Inc., moves this Honorable Court to issue an order 

granting Movant leave to intervene in this judicial proceeding and 

participate in all respects before this Court and for such other and 

further relief as may be appropriate in the premises. 

Respectfully submitted, 

/s/ B. Howell HiU 

Attorney for Braniff Airways, 
Inc. 


[CERTIFICATE OF SERVICE] 





[FUed July 18, 1956] | 

MOTION OF AMERICAN AIRLINES, INC., 
FOR LEAVE TO INTERVENE 

I 


American Airlines, Inc., moves this Court pu^rsuant to Rule 38(f) 

of the General Rules of the United States Court of Appeals for the 

1 

District of Columbia Circuit for leave to intervene and become a party 

I 

respondent to the above-entitled proceeding and in siipport of its motion 
alleges as follows: 

1. American Airlines, Inc., ('^American^^) is ja corporation 
organized under the laws of the State of Delaware an|i is the holder 

i 

of certificates of public convenience and necessity from the Civil 
Aeronautics Board authorizing it to engage in air transporation with 

j 

respect to persons, property and mail over Routes Ifos. 4, 7, 25, 

I 

56 and FAM 26. 

j 

2. American for several years has participated in the operation 

! 

of through-plane service between Houston and San Antonio on the one 

j 

hand and points to the west on Americanos Route 4 siich as Los Angeles, 

1 / 

San Diego, San Francisco and Phoenix on the other pand. - These 

j 

through services are provided under an interchange agreement between 

i 

American and Continental Air Lines, Inc., (o’Contin^ntalo^) v^ich has 
been approved by Respondent (C.A.B. Agreement Nci. 5388). These 
interchange services are made possible by Continent^’s authority to 

i 

provide Houston-San Antonio service in conjunction ^th the interchange 
flights. This authority was originally granted by Respondent on a temp- 

I 

orary basis in the Southern Service to the West Case, 14 C. A. B. 

311 (1931). 

I 

The proceeding below involved, among other things, renewal of 

I 

Continental’s authority to provide Houston-San Antonio service, and 

i 

hence American’s ability to continue to participate i^ the operation of 

through-plane service from these cities to points we^t. Petitioner here 

1/ Official Airline Guide, June 1955, Table 300; , June 1954, 

Table 300; id., June 1953, Table 302A. I 
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seeks review of Respondent’s order in the proceeding below granting 
Continental renewal of its temporary authority to provide Houston-San 
Antonio service on interchange flights wdth American. (C.A. B. Order 
No. E-10082, March 9, 1956). 

3. American was a paily to the proceeding below^ supporting 
Respondent in the action here sought to be overturned, and now provides 
interchange flints in cooperation with Continental pursuant to the 
authority granted in Respondent’s Order No. E-10082, March 9, 

1956 (Official Airline Guide , June 1956, Table 300). 

4. If the Respondent’s Order were to be set aside, American 
would be irreparably injured by reason of its inability to continue pro¬ 
viding the aforementioned interchange service. 

5. The interests of American will not be adequately represented 
by other parties to this proceeding, and American will be bound by a 
judgment in this action. 

WHEREFORE, American Airlines, Inc., prays that it be per¬ 
mitted to intervene and become a party respondent to this proceeding, 
with the right to file briefs and participate in oral arguments herein. 

Respectfully submitted, 

' /s/ Ernest W. jBnnes 

Attorney for American 
Airlines, Inc. 


July 18, 195b 


[CERTIFICATE OF SERVICE] 


I 
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[Filed August 10, 1956] 

Before: Wilbur K, Miller, Bastian and Burger, 

Circuit Judges, in Chambers. 

i 

i 

ORDER I 

I 

Upon consideration of the motion of Continental Air Lines, Inc., 

for leave to intervene in the above case and of petitionjer’s objections 

i 

thereto, it is j 

I 

ORDERED by the Court that the aforesaid motioji be, and it is 
hereby, granted. j 

Per Curiam.I 

Dated: August 10, 1956 j 


[Filed August 10, 1956] j 

Before Wilbur K. Miller, Bastian and Burjger, 

Circuit Judges, in Chambers. | 

I 

OKDER i 

Upon consideration of the motion of Braniff Air Ways, Inc., for 
leave to. intervene in the above case and of petitioner’4 objections 

I 

thereto, it is i 

ORDERED by the Court that the aforesaid motioiji be, and it is 

hereby, granted. | 

i 

Per Curiam.] 

Dated; August 10, 1956 | 


[Filed August 10, 19561 j 

Before: Wilbur K. Miller, Bastian and Bifrger, 

Circuit Judges, in Chambers. | 

ORDER I 

I 

Upon consideration of the motion of American Airlines, Inc., for 
leave to intervene in the above case, and it appearing that no objections 
to said motion have been filed, it is I 
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ORDERED by the Court that the aforesaid motion be, and it is 
hereby, granted. 

Per Curiam. 

Dated; August 10, 1956 


[FnedJulyl2, 1956] 

STIPULATION 

Subject to approval by'the Court, the parties hereby stipulate and 
agree as follows with respect to the issues, the matters to be contained 
in the joint appendix to briefs, and the dates for the filing of briefs 
and the joint appendix to briefs: 

1 . 

Issues 

Petitioner seeks review of orders of the Civil Aeronautics Board 
(E-9438, E-9572, E-9577 andE-10082) which, inter alia , (1) denied 
Petitioner's motion for consolidation for hearing and decision of all 
or portions of its application (Docket 7163) with the Board proceeding 
( Houston-West Coast Interchange Case, Dockets 6597 and 6749), 

(2) denied Petitioner's alternative request for separate, but simultaneous, 
hearing on its application (Docket 7153), and (3) limited Petitioner’s inter¬ 
vention in the proceeding solely to the "issues related to the Houston- 
San Antonio renewal portion of’ the proceeding before the Board. 

Subject to the right of any party to abandon any of the issues 
hereinafter stated or to take the position that any matter hereinafter 
set forth is unnecessary or irrelevant to the Board’s determination or 
that it is not properly in issue before the Court, the issues are stipulated 
to be: 

(1) Whether the Board’s refusal to consolidate Petitioner’s 
application in CAB Docket 7153 for hearing and decision in 
the Houston-West Coast Interchange Case or, in the alter¬ 
native, to set that application down for simultaneous hearing, 
deprived Petitioner of its statutory right to a full and fair 
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hearing on that application; | 

(2) Whether the Board abused its discretion in refusing to 
order hearings as set forth in paragraph ^1) above: 

i 

(3) Whether the Board’s limitation upon Petitioner’s inter- 

I 

vention in the proceeding constituted a denial of due 

1 

process or an abuse of the Board’s discretion; and 

(4) Whether the Examiner erred in his rulings concerning 
evidence of mutual exclusivity which Petitioner alleges 
it offered, and if so, whether Petitioner y^s prejudiced 
thereby. 

n. 


Procedure with Respect to Filing o| 



For the purpose of eliminating needless printing and of facilitating 

1 

the work of the Court, the parties agree that their briefs and the joint 
appendix to briefs ^vill be served and filed in accordai^ce with the pro¬ 
cedures hereinafter set forth: ! 

I 

All briefs will be served and filed in typewritten or printed form 
at the dates fixed hereafter with references to the pag|es of the certified 

I 

record ("Tr.Briefs not filed and served in printejl form in the first 

i 

place shall be printed and the printed copies served ahd filed without 
delay after service of the typewritten briefs. At the ^ime each party 

i 

serves its brief in the first place it will also serve its designation 

1 

of the portions of the certified record to be printed in the joint appendix. 

As soon as all designations have been made, the petitioners shall cause 
the joint appendix to be printed with the page numbers of the record as 
certified to this Court appearing at the place vliere eajch new record 
page begins on the printed page of the joint appendix, and running heads 

I 

showing the record pages appearing thereon shall be drinted at the outer 
top comer of each page of the printed joint appendix. |The usual numerical 
designation of the printed joint appendix will appear in the center of 
the top of the page. i 
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Petitioner will serve its brief, together with its designation of 
those portions of the certified record which it wishes to have printed 
in the joint appendix, upon respondent on or before September 20, 

1956. Respondent will serve its brief and designation on petitioner on 
or before October 15, 1956. Petitioner will serve its reply brief, if 
any, and supplemental designation, if any, upon respondent on or before 
October 30, 1956. 

The joint appendix shall contain the materials required to be 
printed by the Rules of this Court, except the Petition for Review; the 
materials designated by the parties as heretofore provided; and this 
stipulation and the order of the Court approving the stipulation. 

It is further agreed and stipulated that any party and the Court, 
in the briefs as well as at the hearing in the case, may refer to any 
portion of the original transcript of record herein which has not been 
printed to the same extent and effect as if such portions of the transcript 
had been printed, it being understood that any portions of the record 
thus referred to will be printed in a supplemental joint appendix if the 
Court directs the same to be printed. 

/s/ Harold L. Russell 
' Attorney for Petitioner 

/s/ Franklin M. Stone 
Attorney for Respondent 

Dated: July 10, 1956 
[Filed July 12, 1956] 

Before; Burger, Circuit Judge, in Chambers. 

ORDER 

Counsel for the parties in the above-entitled case having submitted 
their stipulation dated July 10, 1956, and the stipulation having been 
considered, the stipulation of the parties is hereby approved, and it is 

ORDERED that the parties proceed according to the stipulation and 
that this order and the stipulation dated July 10, 1956, be printed in the 
j.oint appendix. 

Dated: July 12, 1956 
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[Received March 22, 1954] [j®®] 

BEFORE THE 

CIVIL AERONAUTICS BOARD 

WASHINGTON, D.C. j 


In the Matter of the Application of 
CONTINENTAL AIR LINES, 

INC. 

under Section 401 of the Civil Aeronautics Act 
of 1938, as amended, for the Amendment of its 
Certificate of Public Convenience and Necessity 
for Route No. 29, authorizing it to provide air 
transportation over Segment No. 2 of its route 
beyond San Antonio, Texas to the terminal point, 
Houston, Texas, on a permanent basis or, in the 
alternative to renew its present authority to 
provide air transportation between San Antonio, 
Texas, and Houston, Texas, for an additional 
period of five years. 


APPLICATION OF CONTINENTAL AIR LINES,i INC. 

I 

i 

TO THE CIVIL AERONAUTICS BOARD: | 

i 

Continental Air Lines, Inc. (hereinafter referred to as the Appli¬ 
cant’*)) presents this application to the Civil Aeronautics Board (herein- 

i 

after called the ’’Board”), pursuant to Section 401 of tjie Civil Aeronautics 
Act of 1938, as amended (hereinafter referred to as tljie ’’Act”) and such 

I 

I 

other sections thereof as may be applicable, and respectfully states as 

I 

follows: 

1. Applicant is a corporation organized and existing under the 

j 

laws of the State of Nevada and maintains its principal offices at 

1 

Stapleton Airfield, Denver 7, Colorado. 

2. Applicant is a citizen of the United States of America as defined 

I 

by Section 1 (13) of the Act by reason of the fact that its president and 
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each of its managing officers are citizens of the United States and more 
than 75% of the authorized and outstanding cs^ital stock of the Applicant 
and all voting interest therein is owned and controlled by persons who 
are citizens of the United States. Applicant is prepared to furnish such 
proof as may be necessary or desirable to establish its citizenship, as 
described above. 

3. Applicant is an air carrier of persons, property and mail in 
187 scheduled air transportation and is presently authorized pursuant 

to segment 2 of its Certificate of Public Convenience and Necessity for 
Route No. 29 to engage in air transportation as follows: 

^’Between the terminal point El Paso, Texas, the intermediate 
points Carlsbad and Hobbs, New Mexico, Midland-Odessa (to 
be served throu^ Midland Army Airfield), Big Spring, San 
Angelo, and San Antonio, Texas, and the terminal point, 

Houston, Texas. ” 

4. Applicant's authority to serve Houston, Texas will expire on 
September 11, 1954 in accordance with the terms of its certificate. 
Applicant, by this application, requests that its authority to serve 
Houston, Texas on segment 2 of Route No. 29 be made permanent, 
subject to the same restrictions now imposed on its temporary authority 
to serve Houston’*'. Should the Board determine that the public con¬ 
venience and necessity does not require that applicant be permanently 
certificated to serve Houston, then applicant requests that its temporary 
authority to serve Houston be renewed for a period of five years from 
the date of the final decision in this proceeding or in any proceeding of 
v^ich this application may be a part. 

The present restriction on Applicant’s service to Houston is as 
follows: 

”(9) The holder shall serve Houston, Tex., only upon through 
plane flights operated^ between Houston and points west of El 
Paso on route No. 4, pursuant to interchange agreement 
between the holder and American Airlines, Inc., approved by 
the Board, and the holder shall not serve any point ^tween 
San Antonio and El Paso, Tex., on any such flight. ” 
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[187, 188] 

i 

5. Applicant offers and hereby applies to serve| on a permanent 

1 

or temporary basis such other and additional points a|ong the route 
herein specified and in the general area covered by s^d route, as 
well as such additional route or routes in the area inciluded in the pro¬ 
ceeding of which this application may be a part, as aije found by the 
Board to require service. ! 

i 

138 6. Applicant's Exhibit No. CAL-1, attached hereto and made a 

i 

part hereof, is a map drawn approximately to scale showing Continental's 
present routes, the proposed route, the cities proposed to be served 
and the ^proximate distance between them. I 

7. i^plicant is fit, willing, and able to perform properly the 
air transportation herein requested and to conform tojthe provisions 

i 

of the Civil Aeronautics Act of 1938, as amended, an^ the rules, 

j 

regulations and requirements of the Board thereundeij. 

8. Applicant proposes to use the most modem jnulti-engine air- 

I 

craft available as may be suitable for the proposed oj^eration. 

I 

WHEREFORE, Applicant prays that the Board ahaend its certificate 

I 

of public convenience and necessity for Route No. 29,| as herein requested, 
and grant such other, further, different or additional jrelief as the 

i 

Board may deem to be proper under the Act. j 

Respectfully submitted, 
CONTINENTAL AIR LINES, INC. 
By: /s/ Gec^rge J. M. Kelly 
Attorney for Continental Air 


Lines, Inc. 


Dated at Denver, Colorado 
March 17, 1954 



PkESCMT RtUTE 


-*«Pll«PMEO RtUTE 

• Service Tekpcrarily Suspemoeb 
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[Received Sept. 2, 1955, CAB] 


Docket 6^97 


I 


Docket 6749 



PETITION OF EASTERN AIR LINES, INC. 

I 

FOR LEAVE TO INTERVEI^ 



TO THE HONORABLE, THE CIVIL AERONAUTICS ^ARD: 

EASTERN AIR LINES, INC. ("Eastern") respectfully represents 


In the matter of the investigation : 
of the : 

BRANIFF-TWA INTERCHANGE 

* 


225 In the matter of the application of 
CONTINENTAL AIR LINES, 
INC. 


that it has a substantial interest in the subject mattejr of the above- 
entitled proceeding and submits this petition for lea^fe to intervene in 

such proceeding, pursuant to Section 302.15 of the Board’s Rules of 

i 

Practice, and in support thereof states the following? 

1. Eastern, a Delaware corporation, having i^ principal office 

I 

in the Eastern Air Lines Building, 10 Rockefeller Plaza, New York 20, 

I 

New York, is an air carrier of persons, property ai^d mail in scheduled 
air transportation pursuant to certificates of public cjonvenience and 
necessity authorizing it to engage in such air transportation over 
Routes 5, 6, 10, 47 and 108. Eastern is also author^ed to conduct 
scheduled air transportation pursuant to a certificate of public con¬ 
venience and necessity over an international route between New Orleans, 
Louisiana and Mexico City, D. F., Mexico. | 
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Eastern presently engages in air transportation over all the above- 
mentioned routes except that between New Orleans and Mexico City. 

226 2. The above proceeding involves the proposed extension of 

Continental Airlines, Inc. (^’Continental’’) from San Antonio to Houston, 
quadruplicating Eastern’s service between those cities. The proceeding 
also involves two proposed interchanges between Houston and the West 
Coast, the existence of each of which would affect the availability of con¬ 
necting service at Houston for traffic between the South and Southeast 
and the West. Eastern pioneered connecting service between the South 
and Southeast and the West. 

3. It is apparent that Eastern has a substantial interest in the 
subject matter of the above-styled proceeding because the disposition 
of the new route application of Continental and of the applications for 
approval of the interchange operations will have a material effect upon 
Eastern’s operations between the South, Southeast, Houston and San 
Antonio. The Board’s order in this proceeding will be binding upon 
Eastern and will directly affect Eastern’s substantial interest in the 
subject matter. There is no means except formal intervention and full 
participation in this proceeding whereby Eastern’s interests may be 
protected. Eastern’s interests in the proceeding are not similar to the 
interests of other parties and will not, and cannot, be presented by 
other parties. Eastern’s participation is necessary to develop a sound, 
full and complete record, and will not broaden the issues or delay the 
proceeding. 

4. Eastern previously has requested that the Board consolidate 
in this proceeding Eastern’s applications and petitions under Dockets 
7153, 7154 and 7155. The Board denied Eastern’s request by Order 
E-9438, dated July 28, 1955, and on August 29, 1955 Eastern filed a 
petition for reconsideration;of that order. It is Eastern’s position that 
its petition for reconsideration should be granted by the Board, and 
that the Board should consolidate Eastern’s applications under Dockets 
7153, 7154 and 7155 into this proceeding. 
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This petition for leave to intervene, therefore, is being filed 
without prejudice to Eastern*s position that its petition for reconsidera¬ 
tion, dated August 29, 1955, should be granted by tl^e Board and that 

I 

Eastern should be allowed to become an applicant ii^ this proceeding. 

1 

Eastern has not previously filed a petition for| leave to intervene 
in this proceeding, inasmuch as Eastern had expect^ the Board to 
consolidate Eastern*s applications and petitions und^r Dockets 7153, 

7154 and 7155 into this proceeding, in which case a petition for leave 
to intervene would not have been necessary. Easteim continues to feel 
that such consolidation is required as a matter of justice as well as a 
matter of law, and that the Board will, upon reconsideration, consolidate 
£ astern* s applications and petitions as requested. However, Eastern 
prays leave to intervene in this proceeding in orderjto protect its 

I 

interests pending action by the Board on Eastern*s {petition for recon- 

i 

side ration. 

WHEREFORE, EASTERN AIRLINES, INC., prays leave to intervene 
in and to become a party to the above-entitled proceeding with the right 

I 

to receive notice of and to appear at hearings, to prpduce, examine and 
cross-examine witnesses, and to be heard upon bridf and at oral argu¬ 
ment, if oral argument is granted. I 

Respectfully submitted, 

EASTERN AIRLINES, |lNC. 

BY: GAMBRELL, HARLAN, RUSSELL, 
MOYE & RICHARDSOR 

Its Attorneys 

/s/ Harold L. Russell j 

Of Counsel | 

New YorK, New Yorx 
September 1, 1955 


LCERTIFICATE of SERVICE] 
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[Received May 13, 1955, CAB] 


In the Matter of the ^plication of 
CONTINENTAL AIR LINES, INC. 


i 


Docket 6597 


In the Matter of the Investigation of the 
BRANIFF-TWA INTERCHANGE 


Docket 6749 


MOTION OF EASTERN AIR LINES, INC. 

FOR CONSOLIDATED AND CONCURRENT HEARING 

AND DECISION 


Comes now Eastern Air Lines, Inc. (’"Eastern”)? and respectfully 
petitions the Civil Aeronautics Board (”the Board”) to consolidate here¬ 
with for hearing and decision (and/or grant concurrent consideration to) 
all or appropriate parts of the following: 

1. Eastern’s concurrently-filed application for amendment of 
Eastern’s Route 5 so as to add a new segment between Miami, Tampa, 
St. Petersburg/Clearwater,: New Orleans and extension west to the 
terminals San Francisco and Oakland via Baton Route, Lafayette-New 
Iberia, Lake Charles, Beaumont-Port Arthur, Houston, Dallas, Ft. 
Worth, San Antonio, El Paso, Tucson, Phoenix, San Diego and Los 
Angeles, as more particularly described in said application; 

2. The investigation of Southern Transcontinental Route through 
service, by routes and interchanges, and the matter of establishment 
of new services, as requested in, and more particularly described in. 
Eastern’s concurrently-filed petition; and 
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235 3. The investigation of a three-way interchange of Eastern, 

I 

Braniff and TWA for through service between South Florida, Texas, 
the Southwest and California via Houston and Amariljo, as requested in, 
and more particularly described in. Eastern’s conci^rrently-filed 

I 

petition, | 

i 

In support of this motion. Eastern shows the f4llowing: 

(1) This motion is addressed to the Board andj^or to the Examiner 
as may be appropriate under the Board’s Rules of Practice. 

(2) This proceeding according to the notice of prehearing con- 

i 

ference issued by the Chief Examiner, will include a^ least the applica¬ 
tion of Continental under Docket 6597 to amend Rout4 29 to authorize 

I 

service on Segment 2 of that route beyond San Antonio to Houston, for 
five years or permanently, and the investigation by the Board under 
Docket 6749 to determine whether continued through Service between 
Texas and California by interchange of equipment at |A.marillo between 
Braniff and TWA will be in the public interest and required by the public 
convenience and necessity. 

(3) Continental was authorized to serve Houston July 13, 1951 
(Order E-5531) only in conjunction with interchange operations with 

i 

American between Houston and points west of El Pas4. Continental’s 
Houston authority has e:q)ired but it continues to operate by virtue of 
Section 9 of the Administrative Procedure Act. Decision on the appli¬ 
cation of Continental will determine whether American and that carrier 
shall continue to provide interchange service betwee| South Texas, on 

I 

the one hand, and points west of El Paso, on the othdr. 

I 

Braniff and TWA were authorized to interchange equipment in the 
through service between Houston and San Francisco '^iaDallas, Amarillo, 
and Los Angeles (and other points) on a temporary b^is by Board 
Order E-8466, June 29, 1954. The Board concurrently instituted the 
investigation under Docket 6749 to determine whetheif it would be in 
the public interest for the Braniff-TWA interchange Service to continue 
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beyond the temporary period when the Board should decide Continental’s 
application under Docket 6597. 

236 (4) Both the Continental application and the Braniff-TWA investi¬ 

gation involve the question of the provision of through service between 
South Texas, on the one hand, and points in Arizona and California, on 
the other hand. 

(5) Eastern’s concurrently filed application proposes through ser¬ 
vice between Houston, San Antonio, El Paso, Tucson, Phoenix, San 
Diego, Los Angeles and San Francisco/Oakland. Precisely the same 
service is involved in the Continental application under Docket 6597. 

Eastern’s concurrently filed application proposes through service 
between Houston, Dallas, Amarillo, Phoenix, Los Angeles, San Fran¬ 
cisco and Oakland. Precisely the same service is involved in the Braniff- 
TWA interchange Investigation under Docket 6749. 

(6) Eastern is therefore legally entitled, under decisions well 
known to the Board and all parties, to concurrent hearing on appropriate 
parts of its route application. Eastern believes, however, that the 
Board's duty goes much further than that and Eastern therefore requests 
to consolidate herein for decision the entirety of Eastern’s application 
and the two interchange investigations which Eastern has requested in 
concurrently-filed petitions. 

(7) As pointed out in Eastern’s concurrently-filed petition for 
interchange investigation, the facts upon which the Board set the present 
interchange pattern of through Southern Transcontinental Route Service 
are almost a decade old, the Board has never re-examined the majority 
of those services to determine their adequacy, the Board has never re¬ 
ceived reports on those operations as contemplated by its orders of 
approval, and there is sound reason to believe those interchange ser¬ 
vices are not adequately serving the public or developing the traffic. 
Eastern incorporates herein, and respectfully refers the Board and 
the Examiner to, the concurrently-filed petitions and application. 
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(8) Since the facts established the Board^s duty to re-examine the 
present interchange services for through service between the South¬ 
east, the South, the Southwest and California, and siijce the Continental 
237 application under Docket 6597 and the Braniff-ljwA interchange 
investigation under Docket 6749 involve parts of the services requiring 

I 

the Board's attention, it is logical and desirable for tjie Board to con¬ 
solidate herein for hearing and decision Eastern's coikcurrently-filed 
application and requested interchange investigations, in their entireties. 

I 

A large part of the geography is involved in this proceeding, in any 
event, and a majority of the air carrier parties will parties to this 

I 

proceeding, in any event. It is therefore apparent th^t Eastern's 
application and requested investigations can be heard Iherein in such a 
way as to meet the greatest convenience of all parties, the Board and 

i 

the Examiner. 

WHEilEFORE, Eastern requests consolidated hearing as herein- 

I 

above set out, and such other, further and different relief as the Board 
may find appropriate. j 

Respectfully submitted, I 
GAMBRELL, HARLAN, BARWICK, 
RUSSELL & SMITH 
Attorneys for Eastern Air Lines, Inc. 

By /s/ Harold L. Russell 

I 

May 13, 1955. j 
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I 


i 
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239 


[Rec’dMay 13, 1955] I 

BEFORE THE CIVIL AERONAUTICS BOARD 


In the Matter of the Application of 
EASTERN Am LINES, INC. 
under Section 401 of the Civil Aero- 


Docket 7153 


nautics Act of 1938, as amended, for 
a Certificate of Public Convenience and 
Necessity or Amendment of its Certificates 
of Public Convenience and Necessity. 


APPLICATION OF i 
EASTERN Am LINES, INC. 

Eastern Air Lines, Inc. (’’Eastern”), a corporation organized 

j 

under the laws of the State of Delaware, with principal offices located 

at 10 Rockefeller Plaza, New York 20, New York, respectfully states: 

] 

1. Eastern is an air carrier and a citizen of tl^e United States 

i 

within the meaning of the Civil Aeronautics Act. Eastern’s Chairman 

i 

of the Board and General Manager, President, other officers and all of 

i 

its Directors, are citizens of the United States, and at least seventy- 
five percent of Eastern’s voting Interest is owned or Controlled by per¬ 
sons who are citizens of the United States or one of i^ possessions. 

2. Eastern is the holder of certificates of public convenience and 

I 

necessity authorizing it to engage in scheduled air tr^^nsportation of 
persons, property and mail over Routes 5, 6, 10, 4?!and 108, and over 


an unnumbered international route between New Orleans, Louisiana and 
Mexico City, Mexico. 

3. Eastern’s Route 5 now extends between Boston, Mass., and Texas 

i 

points via intermediate points which include New Orleans, La. Eastern 
requests amendment of its certificate of public convenience and neces¬ 
sity for Route 5, which authorizes Eastern to engage ^n the scheduled 
240 air transportation of persons, property and mail, so as to: 

(a) Add a new segment to said route extending t^^om the terminal 
point Miami, Fla., via the intermediate points Tampa and St. 
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Petersburg/Clearwater, Fla., New Orleans, La., and thence to the co- 
terminal points San Francisco and Oakland, Calif., via the intermediate 
points specified in subparagraphs (b) and (c) of this paragraph: 

(b) Extend said present Route 5 from tie intermediate point New 
Orleans, La., to the co-terminal points San Francisco and Oakland, 
California, via the intermediate points Baton Rouge, Lafayette-New 
Iberia and Lake Charles, La., Beaumont-Port Arthur, Houston, Dallas, 
Ft. Worth and El Paso, Tex., Tucson and Phoenix, Ariz., and San 
Diego and Los Angeles, Calif.; and 

(c) Extend said present Route 5 from the intermediate point New 
Orleans, La., to the co-terminal points San Francisco and Oakland, 
Calif., via the intermediate points Baton Rouge, La., Lafayette-New 
Iberia and Lake Charles, La., Beaumont-Port Arthur, Houston, San 
Antonio and El Paso, Tex., Tucson and Phoenix, Ariz., and San Diego 
and Los Angeles, Calif. 

4. Eastern further requests that the Board grant to it authority to 
serve such other intermediate or terminal points and/or such other alter 
nate combinations of cities or routes in the area included within this 

I 

Application, or within the area embraced by any other application with 
which this Application maybe consolidated for hearing, as the Board 
may deem to be in the public interest and required by the public con¬ 
venience and necessity. Eastern requests the new authority herein 
specified as an amendment to Eastern's Route 5; or to any other Eastern 
route, or as an entirely new route or routes, as the Board may deem ap¬ 
propriate, and any and all possible variations of the authority herein 
requested, also as the Board may deem appropriate. Eastern further 
requests the grant of authority herein indicated by a temporary or per¬ 
manent certificate or certificates or by amendment of certificates, 
as the Board may deem appropriate. 

241 5. A map drawn approximately to scale, showing the terminal and 

intermediate points to be served, the approximate mileages between all 
adjacent points and the principal overall distances for the proposed 
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service and Eastern's present routes will be produced as an exhibit 
at the hearing on this Application. | 

6. In rendering the proposed service, Easterp intends tp use 
Lockheed New-Type Constellation, Super Constellati|)n, and Super-C 
Constellation, DC-7B, Martin Silver Falcon and/or either modern air¬ 
craft suitable to the proposed operation. 

7. Eastern presently owns 19 new-type Constellation aircraft, 

13 Super Constellation aircraft, 16 Super-C Constellation aircraft and 
60 Martin Silver Falcon A ircraft. Eastern has on order 20 DC-7B air¬ 
craft. j 

8. Eastern is fit, willing and able to perform l|he air transporta¬ 

tion proposed herein with its present flying equipmen|t and such other 
equipment as it may subsequently acquire, and to coihmence service 
without delay. | 

9. Eastern asks prompt hearing on this Application, and consoli¬ 

dated hearing and consideration together with any othbr application for 
similar service, ' ! 

' I 

WHEREFORE, Eastern prays that the Board gr^nt in whole or in 
part the authority requested herein and such other an^ further relief as 
the public convenience and necessity and/or the public interest may 
require. | 

Respectfully submitted, 

i 

I 

EASTERN AIR LINJS, INC. 

By /s/ Robt Ramspset, Vice President 

May 13, 1955. 


[330] 
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Law Offices 

GAMBRELL, Hi^AN, BARWICK, RUSSELL & SMITH 
Suite 825 - The Citizens & Southern National Bank Building 

Atlanta 3, Ga. 

May 27, 1955 

Civil Aeronautics Board 
Washington 25, D.C. 

In re: Docket 6597 and 6749 . 

i Gentlemen: 

At the Prehearing Conference in the above-styled case. Examiner 
Wiser ruled that motions and requests with respect to the scope of the 
case be submitted May 27, 1955. 

We respectfully call thfe Board’s attention to the motion which 
Eastern filed on May 13, 1955 and we will not repeat the matters set 
out in that motion. 

We do desire to emphasize, however, that: 

(1) Eastern requested consolidation of its application (Docket 
7152) in \^ole or in part, and that part of the application (from Houston 
west) is "mutually exclusive" of the route extension and interchanges 
involved in Docket 6597 and 6749; and 

(2) The factual allegations set out in Eastern’s petition for a 
general investigation under Docket 7155 show a need for re-examination 
of the Service pattern between the Southeast, the South, Texas, the 
Southwest and California now . 

Eastern has not filed a petition for leave to intervene since Eastern 
believes the situation requires its participation as an applicant. However, 
if there should be some determination to continue this proceeding upon 
its present narrow basis with some other proceeding for contemporaneous 
consideration of Eastern’s applications and requested investigations, 
then Eastern would desire to be an intervener in these proceedings 
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because of its obvious interest in Continental’s prop(ksal to continue 
quadruplication of service between San Antonio and ^ouston vdiere 
Eastern, Braniff and Trans-Texas have been previously authorized. 
An original and nineteen copies of this letter a^e enclosed to 

I 

comply with the Board’s requirements for filing fomjial p^ers and 
copies have been served upon all parties appearing ^t the Prehearing 
Conference. 


Very truly yours. 


GAMBRELL, HARLAN 
RUSSELL & SMITH : 

I 


, BARWICK, 


By: /s/ Harold L. RuSsell 


HLR:aj 

cc: Examiner Ralph L. Wiser 


[Received June 6, 1955] 


In the Matter of the Application of 
CONTINENTAL AIR LINES, INC. 


Docket 6597 


In the Matter of the Investigation 
of the 

BRANIFF-TWA INTERCHANGE 


Docket 6749 


REPLY OF EASTERN AIR LINES, INC. TO MOTIONS AND OTHER 
DOCUMENTS WITH RESPECT TO THE SCOPE OF THE PROCEEDING 


In the notice of the prehearing conference in th6 above-styled 

i 

matter, it was directed that motions with respect to the scope of the 

i 

case, the consolidation for hearing of other applications, and the like. 
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be presented to the Board, the Examiner and interested persons on 
or before May 9, 1955, 

With considerable effort. Eastern complied with that direction 
and on May 9, 1955 presented and distributed to interested persons the 
following documents: 

(1) A petition for a general investigation of through service be¬ 
tween points in the South and Southeast, on the one hand, and points in 
the Southwest and California, on the other hand, asking the Board to 
determine: 

(a) Whether adequate through-service is now being provided 
between the important cities of the states of North Carolina, 

370 South Carolina, Georgia, Florida, Alabama, Mississippi and 

Louisiana, and the important cities of Beaumont-Port Arthur, 
Houston, San Antonio, Dallas and Ft. Worth, Texas, on the 
one hand, and El Paso, Tucson, Phoenix, San Diego, Los 
Angeles, San Francisco and Oakland, on the other hand; 

(b) To determine whether the present monopoly interchange 
operations of American Airlines, conducted in conjunction with 
Delta-C&S, with Delta-C&S and National, and with Continental, 
providing the only through service between cities in Georgia, 
Florida, Alabama, Louisiana and San Antonio, Texas, on the 

one hand, and the Southwest and California, on the other hand, 
representing the only authorized through-plane routing between 
points in South Carolina and Mississippi, on the one hand, and 
the Southwest and California, on the other hand, and providing 
the most direct service, even thou^ three-carrier and connecting, 
between principal North Carolina cities, on the one hand, and 
the Southwest and California, on the other hand, should continue 
to be authorized for additional periods of time; 

(c) To determine vdiether the public convenience and neces¬ 
sity and the public interest require, and whether the Board should 
order, throu^ services by interchange of equipment between the 



45 


j 
i 
I 

I [370, 371] 

principal cities of North Carolina, South Carolpa, Georgia, 

Florida, Alabama, Mississippi, Louisiana andj Texas, on the 
one hand, and El Paso and points in Arizona and California, 
on the other hand, by any combination of Eastern, Delta-C&S, 
National, Continental, TWA and/or American -primes, over 

I 

existing routes or over routes as amended pursuant to any 

I 

applications with which the investigation requested herein 

i 

may be considered in a consolidated or contem|)oraneous hearing 
by the Board. i 

(^) A petition for an investigation, Docxet 7154, to determine 
whether the public convenience and necessity requirq through service 
by interchange of equipment of Eastern, Braniff and {tWA between 

i 

371 Miami, Tampa, Houston, Dallas, Ft. Worth, ^arillo, Phoenix, 
Los Angeles, San Francisco and Oakland, or other lijitermediate points, 
via the interchange points of Houston and Amarillo, ^d whether the 
Board should approve and/or order or direct the establishment of 
such throu^ interchange service. | 

(3) An application for new route authority. Docket 7153, to pro- 

! 

vide, by appropriate extensions of Eastern’s Route 5,, through, one- 
carrier, southern transcontinental route service. 

(4) A motion to consolidate ’’all or appropriate! parts’* of Dockets 

I 

7153, 7154 and 7155 with this proceeding for hearingjand decision. 

i 

At the prehearing conference on May 16, 1955, | after considerable 

i 

discussions of the scope of the proceeding and the is$ues to be determined 

i 

herein. Examiner Ralph L. Wiser, to whom the case has been assigned, 
allowed all parties until May 27, 1955 to file further motions and 
statements of position with respect to the scope of th^ case and also 
allowed until June 6, 1955 for the filing of replies, ^ince the pre- 
hearing conference, Eastern has been served with pleadings of various 
types by American, Braniff, The Bureau of Air Operations, Continental, 

i 

the City of Dallas and the Dallas Chamber of Commerce, Delta-C&S, 
National and TWA. I 


I 
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Bureau Counsel supports Eastem^s position to the extent of main¬ 
taining '’that applications for new routes from Texas points to West 
Coast points should be consolidated in this proceeding. ” The City of 
Dallas and the Dallas Chamber of Commerce desire a hearing on the 
provision of service between Dallas and the West Coast which would be 
more competitive than that which could be secured under a Braniff- 
T WA interchange with a compulsory stop at Amarillo. TWA and Braniff 
have indicated that they have no objections to an investigation to determine 
the public need for extensioii of the existing Braniff-TWA interchange 
from Houston to Florida points. Other parties oppose hearing in this 
case on any matters other than Continental’s Docket 6947, which in¬ 
volves the continuation of the American-Continental interchange between 
Houston and the West Coast via intermediate points, and Docket 6749, 

372 which involves the continuation of the Braniff-TWA interchange 

between Houston, Dallas/Ft. Worth and the West Coast via Amarillo. 

Eastern hereby files its reply to the documents filed by the other 
parties herein since the prehearing conference and reiterates its 
request that Dockets 7153, 7154 and 7155 be consolidated herein for 
the reasons set forth in Eastern’s motion of May 9, 1955. 

I. 

Several parties allege and maintain that this proceeding should 
be confined to consideration of through service only between Texas 
points and the West Coast. That position is not supported by logic 
or geography and apparently springs simply from a desire to avoid 
consideration of the adequacy of service between North Carolina, 

South Carolina, Georgia, Florida, Alabama, Mississippi and Louisiana, 
on the one hand, and Arizona and California, on the other hand. 

This case, involving as it now does, the question of through 
service between Texas, Arizona and California, encompasses a major 
portion of the geography between the Southeast, the South, the Gulf 
Coast, the Southwest and California. 




4 



373 


[ 372 , 373 ] 

i 

The matter of the provision of direct, through Service between 
South Florida and Houston, and San Antonio, is now open question 

before the Board, with several new route and exemption applications 

1 

proposing the provision of such service pending. (Extern will not 
in this document answer the baseless charges of several other parties 

I 

with respect to some Eastern-National interchange fbr the provision 
of through service between South Florida and Houstoii. The Board 

i 

found in its decision of February 11, 1952 (15 CAB 1^6) that National 
had conflicting interests ^ich would prevent the sucbessful operation 
of an Eastern-National interchange and Eastern’s position with respect 
to this matter is fully set out in other pleadings currently on file with 
the Board). An inspection of the map will plainly show that a direct 

I 

routing between Miami, Tampa and Houston m|st inevitably be 
part of a through Southern Transcontinental Route, either by one- 
carrier extension to the West Coast, or by cooperative arrangements 

with some other carriers at Houston for through service. There are no 

I 

geographical barriers in air transportation. Houstoi| will inevitably 
develop into a major traffic city on a transcontinental service just as 

i 

Dallas, Kansas City, St. Louis and Chicago are now.j Further, the 

i 

through routing will enable both the service between l^ouston and the 

i 

West and the service between Houston and South Florida to have the 

i 

support of through traffic to provide better and more Ifrequent service 

I 

with resultant benefits to the travelling public. | 

Since there is an open question of through service between Texas 
and the West Coast, since there is an open question Of service between 

i 

South Texas and South Florida, and since those services integrate from 

I 

the standpoint of geography and traffic flow, they should be considered 
together in a consolidated hearing. Therefore, Eastern urges the 
Board to reject the contentions of the parties who seek to confine this 
case to a Texas-West proceeding, who would have th^ Board consider 
Southern Transcontinental route service only on a piecemeal basis, 

I 

and who oppose, therefore, any inquiry into Americaji Airlines’ monopoly 
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services between the Southeast and the South, on the one hand, and 
Arizona and California, on the other. 

n. 

Some of the parties maintain that the Board should not now in¬ 
vestigate the adequacy of through service between the Southeast and 
South, on the one hand, and the Southwest and California, on the other, 
and that such an investigation should not be consolidated with this 
proceeding for hearing and decision. The investigation, requested by 
Eastern in Docket 7155, is to determine: 

(1) Whether existing service adequately accommodates and develops 
the traffic, (2) whether the present monopoly American Airlines’ inter¬ 
changes should be continued,' and (3) whether other or additional inter¬ 
changes should be authorized and established. 

The arguments against the investigation requested by Eastern are 
not persuasive, as here shown: 

(1) Some parties argue that the Board has recently considered the 
authority of additional through service between some of the southeastern 
and southern points, on the one hand, and the Southwest and California, 
on the other. The facts are these: 

(a) There has been no hearing on any proposal for addi¬ 
tional service between Atlanta, Birmingham, or New Orleans, on the 
one hand, and the Southwest and California, on the other hand, since 
1949 (the Board’s 1951 decision will adequately refute the claims of 
some parties about the antiquity of the record as related to this 
service); 

(b) There has been no hearing on the needs of Jackson¬ 
ville, Jackson or Shreveport since 1949. 

(c) There has been no hearing on additional service for 
North Carolina, South Carolina, Georgia, Alabama, northern Florida 
and northern Louisiana since 1949. Although the needs of Miami and 
Tampa were considered in the Reopened Southern Service to the West 


Case, Docket 1102 et al., in ^ich hearing was held in 1953, the load 
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i 

factor and other data considered in that record with Respect to service 

t 

I 

adequacy are now almost three years old and cannot jaccurately reflect 
present conditions. j 

i 

(d) The needs of Houston, San Antonio, pallas and Ft. 

I 

Worth will, of course, be considered in this case, 'l^hey are in this 
case now. Those needs were considered at the same time as those 
of Miami and Tampa in the Reopened Southern Service to the West 
Case . There is equally as much need for reconsidering the needs 
of Miami and Tampa as there is for the consideratioA of the Houston, 

San Antonio, Dallas and Ft. Worth needs. There is even more need 

I 

to consider the requirements of Jacksonville, North parolina. South 

I 

Carolina, Georgia, Alabama, Mississippi, and Louii^iana, which 
have not been considered since 1949. I 

I 

(2) Some of the parties (Continental, for example) argue that, 
in its petition for an investigation under Docket 7155, 
specific enough in alleging that the American Airline: 
changes have lagged behind other important routes of| this country (1) 
in the operation of aircraft of the latest types, (2) in ^he provision of 
air coach service, both off-peak, low cost night air cjoach service 

I 

(which has never been provided), and low cost day aif coach service, 

i 

(3) in the development of traffic, particularly when it is remembered 
that these interchanges connect the three fastest gro^ng areas of the 

I 

country, (4) in the development of competitive service, and (5) in the 
provision of the benefits of competition. 

It is respectfully submitted that the above facts I are fully sufficient 
to justify the Board’s investigation of the adequacy of jthe existing 

i 

monopoly services. 1 

That is particularly true when it is remembered that the Board, 

i 

in its orders authorizing those interchanges, found it |necessary to 

1 

condition the approval upon the submission, when reqjiired by the Board, 

of special reports from the carriers involved on the ojperating results 

1 

of the services (Orders £-5090, and E-5351). Yet,dAspite that 


Eastern was not 
^ monopoly inter- 
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requirement, the Board has never had reports from the carriers on 
those services. 

Ample facts are readily available to the Board to show the need 
for the requested investigation in established sources, such as the 
flight schedules of the carriers involved (Admittedly, the traffic 

statistics to show the lack of development of traffic via the inter¬ 
change services would have to be specially submitted by the carriers 
involved. In this regard, it is to be noted that, at the prehearing 
conference, American Airlines refused to agree to supply such statis¬ 
tics and, in the hearing which Eastern has requested, appropriate 
subpoenas will be sought). Appendix A to this reply analyzes the way 
in which the American Airlines monopoly interchanges have failed to 
meet public needs and demands. Some of the highlights of that analysis 
of the American Airlines monopoly interchanges are as follows (all 
the following subparagraphs relate to that service): 

(a) Houston still has the same frequency which it had in 

1952. 

(b) Houston has no through-plane service to or from Tucson 
and Oakland. 

(c) Houston did not enjoy any through-plane air coach 
service until October 1, 1954. 

(d) Houston has no air coach service to and from Phoenix, 
San Francisco or Oakland. 

(e) Houston does not have DC-7 service or service with 
comparable equipment. 

(f) San Antonio service is subject to the same deficiencies 
as that of Houston. 

(g) Atlanta has had no increase in service since 1949. 

(h) Atlanta has no through-plane flight to or from Oakland. 

(i) Atlanta has no air coach service. 

(j) Atlanta had no DC-7 service until May 1, 1955. 

(k) Birmingham has had no increase in service since 1949. 
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(l) Birmingham has no air coach service. 

(m) Birmingham had no DC-7 service until May 1, 1955. 

(n) Jackson, Mississippi and Shrevepo^, Louisiana have 

i 

never had through-plane service. | 

(o) Since 1951, New Orleans has had oiily one additional 

schedule. | 

(p) New Orleans has had no increase iii service to and from 

! 

Oakland, San Diego, El Paso or Phoenix since 195l|. 

(q) New Oreleans did not receive air ccjach service until 

I 

December 1, 1954. | 

(r) New Orleans did not receive DC-7 Service until 

i 

January 1, 1955. | 

I 

(s) Miami has had only one additional schedule since 1951. 

I 

(t) Miami has had no increase in servicje to and from San 

Francisco, Oakland, or El Paso since 1951. | 

(u) Miami still has no through-plane service to and from 

San Diego, Phoenix or Tucson. | 

(v) Miami did not receive air coach service until December 

1, 1954. 

! 

(w) Miami did not receive DC-7 servic^ until January 1, 

i 

1955. 

(x) Tampa service is subject to the sanje short-comii^s as 

I 

that of Miami. 

(y) San Francisco has no air coach seryice and no DC-7 

j 

service. 

(z) San Francisco has not had an increalse in service since 

1951. I 

(aa) Oakland has no air coach service, no DC-7 service, 
has had no increase in service since 1949 and has np through-plane 

I 

service to and from San Antonio, Houston, Birmingham or Atlanta. 

(bb) Los Angeles has no air coach serviice to or from 

i 

Birmingham, or Atlanta, and no DC-7 service to or from San Antonio 
or Houston. 
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(cc) Deficiencies at San Diego, Phoenix, Tucson and El 
Paso are similarly indicated. 

(dd) North Carolina and South Carolina have no through- 
plane service, 

378 m. 

Some parties argue that Eastern's request for consolidated hearing 
on "all or appropriate parts" of its application under Docket 7153 is not 
supported by the "mutual exclusivity" doctrine of the well-known 
Ashbacker and Northwest cases. 

That contention is without merit, as can be simply demonstrated: 

Continental operates between El Paso and San Antonio. In this 
case, it seeks new route authority between San Antonio and Houston 
so as to provide, among other things, through-plane service between 
Houston and El Paso. 

Eastern operates between Houston and San Antonio. Eastern re¬ 
quests, in part, new route authority between San Antonio and El Paso 
so as to provide, among other things, through-plane service between 
Houston and El Paso. 

Plainly, therefore, the Eastern and Continental applications, 
to the extent that Eastern proposes Houston-El Paso service, must be 
considered as being "mutually exclusive." 

Continental proposes, in connection with its extension, to inter¬ 
change with American to provide Houston service to and from points 
west of El Paso. Eastern's' application, insofar as San Antonio-El 
Paso is concerned, can also be considered in connection with a possible 
interchange at El Paso to provide Houston service to and from points 
west thereof. 

Thus, it is plainly demonstrated that Eastern's Docket 7153, 
in part, is mutually exclusive with the Continental ^plication. There 
can be no argument at all on this matter. Eastern believes, moreover, as 
set out in its motion presented May 9, 1955, that there is mutual ex¬ 
clusivity as between the two proposals all the way between Texas and 
the West Coast. 
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i 

Continental is the only carrier between San Ai^tonio and El Paso. 

1 

There are three carriers between San Antonio and ]^ouston and Continen¬ 
tal seeks further authority as the fourth. It is certajinly appropriate to 
379 consider Eastern for the provision of the firstjnew service between 
San Antonio and El Paso, at least at the same time a fourth carrier 

I 

is considered between San Antonio and Houston. I 


However, in any event, the situation calls for ^ complete investi¬ 


gation of Southern Transcontinental Route service a^ 

I 

and in Eastern's pleadings filed herein May 9, 1955.1 


set out hereinabove 


Several carriers have asked that, if Eastern's {applications and 

i 

requested investigations are consolidated for hearing, other ^plications 


of those carriers also be considered. In considering the proposals for 

i 

consolidation of those applications for hearing, it is respectfully submitted 
that the following considerations should be observed: | 

(a) The proceeding should be confined to !its essential 
subject matter, which should be Southern Transcontinental service, or 
service between points in North Carolina, South Carolina, Georgia, 
Florida, Alabama, Mississippi, Louisiana and south {and east Texas 

I 

points, on the one hand, and El Paso and points in Ar^ona and Cali¬ 


fornia, on the other hand. I 

i 

Thus, applications v^ich involve Denver, Seattl|e or Portland 
service, for example, should be limited and severed w confine this 
proceeding to its proper scope. In this regard, it is noticed that 
Continental's application under Docket 7162, for example, does not 

show Denver on the map attached to the application, tl|ius recognizing 

1 

that Denver would be outside of the logical and proper| scope of the 

I 

case. I 


(b) Only such applications as were on file with the Board 


at the time of the prehearing conference should be consolidated herein 

I 

for hearing and decision. That is in accordance with ihe Board's 
Rules of Practice (Rule 12(b)). The notice of the prehearing conference 
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required interested persons to present and serve upon other in¬ 
terested persons proposals for consolidated hearing on ^plications, etc. 
Some parties, such as Eastern, complied with that requirement with 
great effort and considerable expense. Other parties abided by the 
Board's Rules of Practice and filed, prior to the time of prehearing 
conference, applications which they desired to have heard in this case 
if Eastern's proposals were considered herein. Other parties did not 
attempt to comply with the Rules of Practice and the late-filed applica¬ 
tions of those other parties, such as that of American, Docket 7187, 
dated May 27, 1955, for amendment of Route 4 should be excluded from 
this case. 

V. 

Some parties also maintain that the inquiry into the adequacy of 
Southern Transcontinental service which Eastern has requested would 
require a longer time for hearing and other procedural steps than if 
the case were confined to Dockets 6597 and 6749 alone. Administration 
of justice often requires time, but that is no reason to deny it. No party 
can be prejudiced by a somewhat more lengthy time for the disposition 
of the proceeding. Continental and American will continue to operate 
their services pursuant to Section 9 of the Administrative Procedure Act. 
Braniff and TWA are authorized to operate their services pursuant to 
the terms of the Board's orders. The public will continue to have those 
services and, through the complete investigation as proposed by Eastern 
of adequacy of service, the public will get immeasurably more complete 
consideration of its air service needs. 

CONCLDSIQN 

For the reasons hereinabove set out, and for the reasons set out 
in Eastern's motion filed herein May 9, 1955, and in the related docu¬ 
ments under Dockets 7153, 7154 and 7155, Eastern respectfully requests 
the Board to consider the public interest requirements for adequate 
service between the South, the Southeast, the Gulf Coast and south and 
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381 east Texas, on the one hand, and El Paso, Arizona and California, 

I 

on the other hand. I 

I 

Respectfully submitted, 

GAMBRELt, HARLAN, BARWICK 
RUSSELL & SMITH 

j 

Attorneys fbr Eastern Air 
I Lines, Inc. 

By: Harolci L. Russell 

i 

[CERTIFICATE OF SERVICE 


382 k>PENDIX A 

I 

BRIEF ANALYSIS OF THE AMERICAN AIRLH^S MONOPOLY 

SOUTHERN TRANSCONTINENTAL 
INTERCHANGES | 

I 

American-Continental Air Lines Interchange Service 
The American Airlines-Continental Air Lines iliterchange service 
began May 1, 1951 with one schedule per day operate^ Houston-El Paso- 
Los Angeles. A second schedule was added October |1, 1951 operated 
Houston-San Antonio-El Paso-San Francisco. The ti^ird American 
Airlines-Continental Air Lines interchange flight was begun November 1, 
1952 and operated Houston-San Antonio-El Paso and ^ence to Los 
Angeles via intermediate points, with Convair equipipent vdiich on May 1, 
1954 was changed to DC-6 equipment. | 

i 

(1) Houston still has the same frequency which It had in 1952, — 
three trips per day. I 

Houston still has two trips daily to Los Angelesi, the same as in 
1952. j 

Houston still has one trip per day to Phoenix, t^e same as in 
1952. I 

j 

Houston still has one trip per day to San Diego, j the same as in 

1952. I 

Houston still has one trip per day to San Francisco, the same as 
in 1951. ! 
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Houston now has no through plane service to Tucson. 

Houston now has no through plane service to Oakland. 

Houston did not receive air coach service in the American Air¬ 
lines - Continental Air Lines interchange operation until October 1, 

1954, despite the fact that air coach service had been operated on 
major routes throughout the country, and on other important routes of 
American Airlines for several years. 

Houston now has air coach service only to San Diego and Los 
Angeles. 

Houston has no air coach service to Phoenix, San Francisco or 
Oakland. 

Houston does not have DC-7 service in the American Airlines- 
Continental Air Lines interchange, even though DC-7*s, or comparable 
modem equipment, has been used on principal American Airlines 
routes for almost 18 months. 

383 (2) San Antonio^s service in the American Airlines-Continental 

Air Lines interchange has been, and is, the same as that of Houston, 
and has been, and is, subject to the same deficiencies. 

American Airlines-Delta-C&S Interchange Service 

American Airlines and Delta-C&S Air Lines began interchange 
operation on October 1, 1949 with three interchange flights, two origi¬ 
nating at Atlanta and one at Miami, the latter also serving Jackson¬ 
ville. That service was begun pursuant to temporary authority granted 
pending the disposition of the Southern Service to the West Case, 

Docket 1102 et al. When that case was decided in 1951 and an American 
Airlines-Delta-C&S- National Air Lines interchange was approved and 
began operation, Miami was dropped from the American Airlines-Delta- 
C&S Air Lines Interchange and was served on the 3-party interchange, 
while Jacksonville was eliminated from all interchange service. 

(1) Atlanta in 1949 had three American Airlines-Delta-C&S 
Air Lines interchange trips to and from points west of Dallas and Ft. 
Worth. Today, Atlanta still has three interchange flights. There 
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has been no increase in frequency in six years'. | 

i 

In 1949, Atlanta had two through-plane flights|to Los Angeles. Six 

j 

years later, Atlanta has the same number. | 

1 

In 1949, Atlanta had one through-plane flight ti) San Francisco. Six 
years later Atlanta still has the same number. I 

I 

In 1949, Atlanta had one through-plane trip to Phoenix. Six 
years later Atlanta still has the same number. 

i 

In 1949, Atlanta had two through-plane trips tp El Paso. Six 

1 

years later Atlanta still has the same number. j 

1 

Atlanta has only one through-plane schedule to San Diego, and only 
one to Tucson. 

i 

384 Atlanta has no through-plane flight to Oakland,i though in 1949, 

It had one through-plane flight to Oakland. j 

Atlanta has no through-plane air coach service to and from any 
point west of Dallas or Ft. Worth, even though air c|)ach service has 
been offered for several years on the principal routqs of American 

I 

Airlines and Delta-C&S Air Lines. 

Atlanta had no DC-7 service in the American Alrlines-Delta-C&S 
Air Lines interchange until May 1, 1955, even though DC-7 aircraft 
or comparable equipment, had been operated on the principal routes of 
American Airlines and Delta-C&S Air Lines much earlier. Even today, 

j 

Atlanta has only one DC-7 flight in interchange servij^e and that flight 
serves only Los Angeles west of Dallas and Ft. Wor^. 

(z) In 1949, Birmingham had two interchange flights to and from 
points west of Dallas and Ft. Worth. Six years later Birmingham still 

I 

has only two interchange flights. | 

In 1949, Birmingham had only one interchange ^rough-plane 
trip to Los Angeles. Six years later, Birmingham still has only one 
trip to Los Angeles. 

In 1949, Birmingham had one through-plane da^y trip to San 

i 

Francisco. Six years later, Birmingham still has only one through- 
plane trip to San Francisco. ! 
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In 1949, Birmingham had one through-plane trip to El Paso. Six 
years later, Birmingham still has only one through-plane trip to El 
Paso. 

In 1949, Birmingham had one through-plane trip to Phoenix. Six 
years later, Birmingham has only one through-plane trip to Phoenix. 

In 1949, Birmingham had only one through-plane trip to Oakland. 
Six years later, Birmingham has no through-plane service to Oakland. 

In 1949, Birmingham had no through-plane service to San Diego. 
Six years later, Birmingham still has no through-plane service to 
San Diego. 

Birmingham has no through-plane air coach service to and from 
any point west of Dallas or Ft. Worth, even thou^ air coach service 
385 has been operated for several years on the principal routes of 

American Airlines and Delta-C&S Air Lines. 

Birmingham had no DC-7 service until May 11, 1955 although 
DC-7 aircraft had been in operation on principal American Airlines 
and Delta-C&S Air Lines routes much earlier. 

(3) In 1949, at the hearings on their proposed interchanges, 
American Airlines and Delta-C&S Air Lines indicated that Jackson, 

Miss, might receive through-plane interchange service to and from 
points west of Dallas and Ft. Worth. 

JacKSon, Miss, has never received through-plane interchange 
service to and from points west of Dallas and Ft. Worth. 

(4) In 1949, at the hearings on their proposed interchanges, 
American Airlines and Delta-C&S Air Lines indicated that Shreveport, 
La. might receive through-plane interchange service to and from points 
west of Dallas and Ft. Worth. 

Shreveport, La. has never received through-plane interchange 
service to and from points west of Dallas and Ft. Worth. 

American Airlines-Delta^C&S Air Lines-National Airlines Interchange 

Operations pursuant to the American Airlines-Delta-C&S Air 
Lines-National Airlines interchange were begun May 1, 1951. That 
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interchange serves Miami, Tampa and New Orleans, the latter city 
being also served by the American Airlines-Delta-C&S Air Lines 
interchange service. 

In 1951, two round trips were operated in the American Airlines- 
Delta-C&S Air Lines-National Airlines interchange, and two round 
trips in the American Airlines-Delta-C&S Air Lines interchange also 
served New Orleans. 

There was no increase in frequency until December 1, 1954 when 
a single flight was added serving Miami, Tampa, New Orleans, Ft. 

Worth, El Paso and liOS Angeles. 

386 (1) In 1951, New Orleans had four interchange flights. Today, 

t 

despite the known traffic increases, and despite th^ known exceptionally 
expanded economy of the Gulf Area and the Southwe^t-Califomia area. 

New Orleans has only five interchange flights. , 

i 

In 1951, New Orleans had two interchange flights to San Francisco. 

I 

Today, four years later. New Orleans still has two jinterchange flights 
to San Francisco. j 

In 1951, New Orelans had one interchange flight to Oakland. Today, 
four years later. New Orleans still has one interch4nge flight to 
Oakland. I 

i 

In 1949, New Orleans had two interchange flights to Los Angeles. 
Today, six years later. New Orleans has only three interchange flights 

to Los Angeles. I 

1 

In 1951, New Orleans had one interchange flight to San Diego. 

Today, four years later. New Orleans still has only jone interchange 
flight to San Diego. I 

! 

In 1951, New Orleans had three interchange flijghts to El Paso. 

I 

Today, four years later. New Orleans still has threq interchange 
flights to El Paso. | 

In 1951, New Orleans had one interchange flighjt to Phoenix. Today, 

i 

four years later. New Orleans still has one interchange fli^t to 

1 

Phoenix. j 
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I 

New Orleans has only one interchange flight to Tucson. 

New Orleans did not receive air coach service in the American 
Airlines-Delta-C&S Airlines-National Airlines interchange until 
December 1, 1954, despite the fact that American Airlines, Delta- 
C&S Air Lines and National Airlines had operated air coach service on 
principal routes for several years prior to that time. 

New Orleans did not receive DC-7 service in the American Air- 
lines-Delta-C&S Air Lines-National Airlines interchange operations 
until January 1, 1955, despite the fact that DC-7 aircraft had been 

I 

operated on principal routes of the three participating carriers long 
prior to that time. New Orleans still has only one DC-7 schedule in 
the interchange operation and that schedule serves only Los Angeles 
west of Dallas and Ft. Worth. 

387 (2) In 1951, Miami had two interchange flights in the American 

Airlines-Delta-C&S Air Linbs-National Airlines interchange. Today, 
there are only three flights,! despite the fact that this 3-way interchange 
links the fastest-growing areas of this country and despite the known 
tremendous traffic increases. 

In 1951, Miami had one daily trip to San Francisco. Today, 
four years later, Miami stUl has only one daily trip to San Francisco. 

Today, four years after institution of the interchange service, 
Miami still has only one daily tr4> to Oakland. 

In 1951, Miami had two daily trips to Los Angeles. Today, despite 
growing traffic and growing economy, Miami has only three trips daily 
to Los Angeles. 

In 1951, Miami had no through-plane flights to San Diego. Today, 
four years after the institution of the interchange service, Miami still 
has no through-plane flights to San Diego. 

h 1951, Miami had no through-plane flights to Phoenix. Today, 
four years after the institution of the interchange service, Miami still 
has no through-plane flights to Phoenix. 
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In 1951, Miami had no through-plane flights to Tucson. Today, 
four years after the institution of the interchange se^ice, Miami 
still has no through-plane flights to Tucson. I 

In 1951, Miami had one through-plane flight to £1 Paso. Today, 
four years later, Miami still has only one through-plane flight to El 
Paso. 

Miami did not receive air coach service to and from points west 
of Dallas and Ft. Worth until December 1, 1954, despite the fact that 
air coach service had been provided on the principal jroutes of American 
Airlines, Delta-C&S Air Lines and National Airlines| several years 
prior to that time. Miami still has air coach only to I El Paso and Los 
Angeles, west of Dallas and Ft. Worth. 

Miami did not have DC-7 service in the American Airlines-Delta- 

! 

C&S Air Lines-National Airlines interchange until Japuary 1, 1955, 
despite the fact that DC-7 service had been provided ^n the principal 
388 routes of American Airlines, Delta-CAS Air Lines and National 

j 

Airlines well prior to tiiat time. 

(3) Tampa — The Comments above with respe(Jt to Miami also 

I 

apply to Tampa. i 

All American Airlines Interchanges, 

hicluding the American Airlines-Continental Air Lines, 

The American Airlines-Delta-C&S Air Lilnes and 
The American Airlines-Delta-C&S Air L^es-National 
Airlines Interchanges | 

! 

The only through-plane service between points in the Southwest, 
on the one hand, and points in the South and Southeast^ on the other 
hand, is provided by the American Airlines interchanges, with the sole 

I 

exception of a daily round trip operated by Trans Woitld Airlines and 
Braniff Airways viiich serves Houston, Dallas, Amaijillo, Los Angeles, 

j 

Oakland and San Francisco. | 

The above analysis of the service at cities in thb Southeast, the 
South and Texas shows how the American Airlines interchanges have 
failed to reflect increases in services responsive to public needs, have 
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failed to keep pace in the provision of air coach service and have failed 
to keep pace in the provision of service with modem equipment, such 
as the DC-7 or comparable aircraft. 

The failure in those respects with respect to each of the Texas, 
Southern and Southeastern cities is apparent from the above, but the 
following additional observations are pertinent: 

(1) San Francisco has no through-plane air coach service to any 
point served by the interchanges. 

San Francisco has no DC-7 service to any point served by the 
interchanges. 

San Francisco has only three American Airlines interchange 
flights, the same number v^ich it had in 1951. 

389 The deficiencies with tespect to individual cities are pointed out 

above. 

(2) Oakland has no air coach service in any American Airlines 
interchange flight. 

Oakland has no DC-7 service in any American Airlines interchange 
flight. In 1949, Oakland has one American Airlines interchange schedule. 
Today, six years later, Oakland still has one American Airlines inter¬ 
change schedule. 

Oakland has no through-plane service to or from San Antonio, 
Houston, Birmingham or Atlanta. 

(3) Los Angeles has no air coach service to or from Birmingham 
or Atlanta. 

Los Angeles has no DC-7 service to or from San Antonio or 
Houston. 

Los Angeles has six American Airlines interchange flights vdiereas 
in 1951 it had four. 

(4) At San Diego, Phoenix, Tucson and El Paso, the individual 
city analyses, above, show the inadequacy of service. 

Phoenix and Tucson have no air coach service via the interchange. 
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None of these cities has had any significant incjrease in service 

since 1951 with the exception of El Paso and, even i^ the case of El 

1 

Paso, there are many points where there have been po service in- 

I 

creases. | 

I 

Piedmont Area I 

No point in South Carolina or North Carolina h^ through-plane 
service to or from any point west of Dallas and Ft. ^orth, nor does 
any point in that area have one-carrier service to oi^ from such points. 
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REPORT OF PREHEARING CONFERENCE HELD ON MAY 16, 
1955 I 

I 

A prehearing conference was held in the above matters on May 
16, 1955, inRoomE-210, Temporary Building No. 5, 17th Street and 
Constitution Avenue, N.W., Washington, D. C., pursuant to notice. 
The following appearances were entered: | 

Ernest W. Jennes , and Alfred V.J. Prather for American Air¬ 
lines, Inc. 

Hubert A. Schneider and B. Howell Hill for Bianiff Airways, 


Inc. 


James C. Buckley and Dale Miller for City of Pallas and Dallas 


409 


Chamber of Commerce. j 

C. Edw. Leasure, H. F, Scheurer, Jr ., and S.B. Redmond for 
Continental Air Lines, Inc. 

* I 

i 

R.S. Maurer and George C. Neal for Delta Aii: Lines, Inc. 

Robert Ramspeck and Harold L. Russell for Eastern Air Lines, 

Inc. I 

JohnW. Cross , Richard A. Fitzgerald , and A.C. Hardy for 
National Airlines, Inc. 

Vincent L. Gingerich for Trans-Texas Airways. 

■ j 

James K. Crimmins a nd Joseph Paul, Jr. , foij* Trans World Air- 

Lines, Inc. I 

John T. Lorch and J. F. Reilly for United Air tiines 

■■■ "" ~ — ' - I 

D. P. Renda and James F. Bell for Western Air Lines 

Albert H. Ruppar, Bureau Counsel j 

This proceeding includes an investigation, Doc^t No. 6749, in¬ 
stituted by the Board by order E-8466 dated June 25, 1954, to deter¬ 
mine whether it would be in the public interest or whether the public 
convenience and necessity require the provision of tl^ough service be¬ 
tween Texas and California points by interchange of ^qu4>ment at Amarillo, 

Texas, between Braniff Airways, Inc., and Trins World Airlines, 
Inc., which investigation was consolidated by the abc^ve-mentioned order 
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with the application of Continental Air Lines, Inc., Docket No. 6597, 
which requests renewal of the temporary authorization in its certifi¬ 
cate of public convenience and necessity for Route No. 29 to serve 
Houston, subject to the restriction that ”the holder shall serve Hous¬ 
ton, Tex., only upon through plane flights operated between Houston 
and points west of El Paso oh Route No. 4, pursuant to interchange agree¬ 
ment between the holder and American Airlines, Inc., approved by the 
Board, and the holder shall not serve any point between San Antonio 
^ and El Paso, Tex., on any such flight. ” 

Oral Motions for consolidation of various applications and petitions 
involving new service by route or interchange authorization were pre¬ 
sented at the prehearing conference. The Examiner directed that these 
and other motions on the scope of the proceeding be reduced to writing 
and filed by May 27, 1955, and that answers thereto be filed by June 6, 
1955. A large number of motions and answers concerning possible ex¬ 
pansion of the proceeding are now before the Board for action. These 
motions and answers need not be repeated here, but generally they in¬ 
volve three groups of proposals, i. e., (1) that the proceeding be limited 
to the matters now at issue (2) that other proposals for service by new 
route or interchange between Texas and California be added, and (3) that 
the entire question of service between the southeastern states, Texas, 

410 Arizona, and California be considered, in which event American 

contends that service between the south, southwest and northwestern states 
should also be considered. 

The rulings and agreements hereinafter set forth are based on con¬ 
sideration of the proceeding as a consolidation of dockets Nos. 6597 and 
6749. In the event of substantial expansion of the issues, consideration 
will be given to scheduling of a further prehearing conference or to 
changes in the rulings, including procedural dates, to the extent appro¬ 
priate. 
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Ground Rules Of The 


Proceeding 


1 / 


At the conference, the Examiner Indicated thit the following ground 
rules would be followed In the conduct of the proceeding: 

1. Cross-examination will be limited to witnesses whose testl- 

j 

mony Is adverse to the position of the party desiring to cross-examine.- 

2. Second rounds of cross-examination will not be permitted ex¬ 
cept on a showing of good cause. 

3. Cross-examination of any particular witnejss will be limited 

to one attorney for a party. | 

j 

4. Oral presentation on any motion or objection will be limited 

1 

to the party making the motion or objection and the party or parties 
against which the motion or objection is directed. | 

5. All evidence shall be in written exhibit form inso&r as prac¬ 
ticable and all statistical and analytical material sh^U be so presented, 

j 

with witnesses preparing the exhibits to be made available for cross- 
examination. Witnesses will not be permitted to rejtd prepared testi¬ 
mony. j 

I 

6. The authenticity of all documents submitted in advance of the 
hearing will be deemed admitted unless written objection thereto is filed 
prior to the hearing, except that a party will be perijnitted to challenge 
such authenticity at a later time upon a clear showing of good cause for 

I 

failure to have filed such written objection. | 

7. A trial brief shall be presented by each party to the Examiner 
prior to the beginning of the hearing which should include a showing of 

the party^s theory of the case and an explanation of tHe points involved 

I 2/ 

in that theory which each exhibit is designed to prove.~ 

8. Each party shall submit a list of its exhibits and a subject in¬ 
dex thereof prior to the hearing. At the hearing, the party will be re- 

i 

quired to present for the docket two fully corrected 4opies of its exhibits 

I 

offered in evidence. I 


V Items 1 and 7 of these ground rules will not be ma|de applicable to 
Bureau Counsel. ! 

2/ See footnote No. 2, supra. | 
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9. The order of procedure in presenting cases at the hearing 
will be: (1) applicants in alphabetical order, (2) interveners in alpha¬ 
betical order; and (3) Bureau Counsel, for direct cases. Rebuttal 
cases will be received in inverse order to the above. The order of 
cross-examination among the parties will be the same as for presenting 
direct cases. 

412 There was some discussion as to the proper content of the trial 

brief. It is planned by xise of trial briefs herein to further encourage 
parties to prepare cases and chart their courses of procedure in 
advance of hearing and to focus attention on the more important points 

j 

of controversy prior to the hearing. Among other things, it is hoped 

to reduce the volume of the evidentiary record. However, it is not 

intended that the trial brief would be treated as a pleading. Counsel 

herein are, of course, well aware of the differing practices among 

lawyers in preparing trial briefs, and in view of the discussion and 

questions, a number of quotations or summaries on the appropriate 

content of a trial brief taken from certain reference works are set 

3/ 

forth in the margin.- This material is included for reference pur¬ 
poses only. Some of the suggested items are, of course, not applica¬ 
ble to an administrative proceeding. No precise definition or ruling 

3/ Ballentine^s College Law Dictionary , p. 115, under ”brief,states: 
^^ Bouvier^s Law Dictionary defines the word as a detailed statement of a 
party^s case. BurrilPs Law Dictionary defines it as an abridgment of a 
plaintiff's or defendant's case, prepared by his attorney, for the instruc¬ 
tion of counsel on a trial at law. Tidd says a brief should contain an ab¬ 
stract of the pleadings; a statement of the facts of the case, with such ob¬ 
servations as occur thereon. The great rule to be observed in drawing 
briefs consists in conciseness with perspicuity." Goldstein's Trial Tech ¬ 
nique , p. 71, states that a trial brief should include, among other things, 
a resume of the facts in narrative form, a list of the witnesses, an ab¬ 
stract of each witness' story, an abstract of the pleadings of both sides, 
and a brief on the law. Another source ( Law Books and Their Use , Sixth 
Edition, The Lawyers Co-operative Publishing Co., p. 167) states that 
a trial brief should contain a statement or abstract of the issues, a state¬ 
ment of the facts which must be proved to support the case, a digest of 
the evidence and testimony to be adduced by the various witnesses, a 

! [footnote 3 continued on following page] 
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will be made at this time on the content of such briefs for the purpose 

413 of this proceeding. Rather, the parties will be Allowed latitude 
in this respect. Presumably, each counsel will submit a trial brief 
which in his opinion shows in a well organized fashion the case which he 
has prepared. 

I 

Issues 

■ ■“ j 

Bureau Counsel submitted a proposed statementjof issues, request 
for evidence, and proposed stipulation attached hereto as Appendix A. 

It was agreed that except for item No. 4, the questions listed in Appen- 

I 

dix A are at issue in the proceeding. Item 4 is not an | issue as the pro- 

! 

ceeding now stands. It was further agreed that there |ls no issue of 
authorization of a Continental-Houston-San Antonio route except in con- 

i 

nection with an interchange with American under whic^ Continental would 

i 

operate pursuant to the restrictions presently applicable to its Houston 

I 

authorization. It was also agreed that the matter of tlie airport through 
which a city can be served will not be tried as an issufe in this proceed¬ 
ing. It was recognized that if any of the requests for |;onsolidation should 
be granted, the issues would be changed accordingly. | 

I 

Positions of the Parties j 

The parties indicated the following positions or jlack of positions 
on the issues listed in Appendix A: | 

Issue No. 1 — Braniff and TWA take an affirmative position; 

Dallas takes an affirmative position; Continental and ^merican take a 
negative position; the other persons present took no p<^sition on this 
issue. I 

414 Issue No. 2 — Continental and American take aiji affirmative posi¬ 

tion; Braniff and Eastern take a negative position; no (|)ther persons take 
a position. | 

[Footnote 3—continued] 

a statement of the facts which your adversary must prove in order to 
support his defense, the statute or statutes which are relied upon, the 
authorities in support of your theory of the case, and ^hose against the 
theory of your adversary, and the prayers for instructions that the court 
is to be asked to give the jury. 
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Issue No. 3 — Continental takes an affirmative position; no other 
persons take a position. 

Issue No. 5 — All persons present agreed to the stipulation on 
safety matters proposed by Bureau Counsel with respect to issue No. 5 
and it was agreed that no safety issue is involved. 

Stipulation 

All persons present agreed to stipulate the matters listed in Bureau 
CounsePs proposed stipulation, Appendix A, and the thirteen items 
therein will be considered as stipulated material in the further conduct 
of this proceeding. 

Information Requests 

It was agreed that American and Continental would provide the in¬ 
formation requested in paragraph A-1 of Appendix A except that as to 
item Ale, the breakdown can be given by Continental as to Houston-El 
Paso revenue hours but no further breakdown by segment is available, 
and item Alh was ctenged to read ^^revenue passenger load factor. ” 

It was explained that item Ale refers to t 37 pe of aircraft such as DC-6, 
DC-4, etc., and not to type'of service such as coach and first class. 

It was agreed that item A2 would be provided by Continental. American 
indicated that it does not have such information available. Braniff, TWA, 
and American indicated their unwillingness to comply with items 3 and 5 
415 of the information request. Braniff and TWA agreed, as to item 
4, that they would provide on-line information for the period requested. 
Braniff does not have information as to origin and destination except for 
its own routes and it was agreed that Continental and Braniff will confer 
on a further period as to whichboth will prepare and provide such infor¬ 
mation. It was agreed that' request B-1 would be complied with. Re¬ 
quest C-1 would not appear necessary unless issue No. 4 were to be 
tried. With respect to items D-1, 3, and 5 it was generally agreed that 
the information would be provided. However, in order that similar meth¬ 
ods of allocation would be used so as to present comparable material, 
it was agreed that personnel of American, Braniff, Continental, and 
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i 

TWA would hold Informal discussions with the view o^ arriving at a uni¬ 
form method of allocation and that after agreement tl^ereon they would 

I 

consult personnel of the Bureau of Air Operations prior to completion 
of exhibits, in order that the Bureau could make any appropriate sugges¬ 
tions. Items D-2 and D-4 appear to cover estimates jfor the future which 

I 

the parties are unwilling to submit. Looking at Item iE-1, the parties 

i 

agreed to stipulate in this proceeding all existing interchange agree¬ 
ments on file with the Board in lieu of providing copied thereof for this 

! 

record. It was agreed that item E-2 through E-5 would be complied 
with. 

Eastern submitted a request for evidence, attached hereto as 
Appendix B. With the issues as presently fixed, its request No. 1 
416 would be limited to item iii thereof and Continental and American 
agreed to provide the data only to the extent of the one year information 

i 

request by Counsel. Looking at item 2 of Eastern's fequest. Continental 
agreed to comply therewith, but American refuses oi^ the ground that 

I 

it is not material and that it is not fair to give the information to its 

! 

competitor Braniff. It was agreed as to item 3 that information would 
be supplied for one month in 1955. It was agreed th^t American and 
Continental will give information requested in Eastei|n's item 4 with 
respect to the American-Continental interchange for jthe period en¬ 
compassed in Bureau CounsePs request. | 

I 

Braniff and TWA asked American and Continen^l to provide load 
factor data by flight, by segment, by day, for March[ 1955, for all 
flights operated pursuant to the American/Continent^l interchange and 
between Dallas and/or Fort Worth on the one hand ai^d Los Angeles 
or San Francisco on the other hand (Braniff Itrs. of May 9, 1955, and 
May 26, 1955). American declines to present this niaterial, on the 

j 

ground that it is not needed and would be unduly burdensome to com¬ 
pile (American Ltr. of June 6, 195^. It argues that average, rather 
than daUy, load foctors should be examined. Obviously, both have 
their place. The need for competition by a TWA-Briniff interchange 
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service between Houston, Dallas/Ft. Worth and California is at issue 
herein. For the purposes of looking at adequacy of Americanos ser¬ 
vice, it appears that daily load factors on the critical segments of 
particular flights would be desirable. It would appear appropriate 
that multi-stop flights be omitted. Accordingly, American is requested 
417 to examine the feasibility of submitting such information and to 

advise the Examiner thereon within the time for filing exceptions to 
this report. 

After consideration of the request of Braniff and TWA in the above- 
referenced letters, for traffic data on interchanges in other areas and 
Americanos comment thereon in its letter of June 6, 1955, it is con¬ 
cluded that this request involves information that would be unduly burden¬ 
some to prepare and would lead to inquiries too far removed from the 
issues here involved to justify the Examiner in directing the other par¬ 
ties to comply. 

Procedural Dates 

The views of the parties were received as to procedural dates and 
preliminary agreement was reached on approximate dates. In view thereof, 
the following dates are hereby fixed on the basis of the issues as now 
defined: 

Exchange of direct exhibits . July 15, 1955 

Exchange of rebuttal exhibits. August 12, 1955 

Submission of trial brief . September 2, 1955 

Hearing... September 6, 1955 

As previously indicated, it may be necessary to change these dates 
if the issues are expanded. However, the parties should be prepared to 
proceed on the basis of the present issues. 

/s/ Ralph L. Wiser 
' Hearing Examiner 
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418 STATEMENT OF ISSUES, REQUEST FOR EVli)ENCE, 

AND PROPOSED STIPULATION 

f>« 

I. 

Statement of Issues | 

!• Does the public convenience and necessity require the provi¬ 
sion of through service between Texas and California points by inter¬ 
change of equipment at Amarillo, Texas, between Br^iff Airways, Inc. 
and Trans World Airlines, Inc. ? j 

2. Does the public convenience and necessity ihequire the amend¬ 
ment of the certificate of public convenience and necessity of Continen¬ 
tal Air Lines, Inc. to permit it to serve Houston, Texas on segment 2 
of Route No. 29 on either a permanent basis or for al temporary period 
of five years subject to the restriction that Continent^ shall serve Hous¬ 
ton, Texas only upon through plane flights operated tjetween Houston 
and points west of El Paso on route 4 pursuant to interchange agreement 

j 

between Continental and American Airlines, Inc., ajiproved by the Board, 

i 

and that Continental shall not serve any point betweeik San Antonio and 

419 El Paso, Texas, on any such flight? j 

I 

3. Whether Continental is fit, willing and able| to perform proper¬ 
ly the air transportation requested in its application ^nd to conform to 

I 

the provisions of the Civil Aeronautics Act of 1938, ^s amended, and the 

rules, regulations and requirements of the Board thereunder. 

i 

4. In the event the authorization of Continental to serve Houston 
on interchange flights is not renewed, does the public| convenience and 
necessity require the modification of the present American-Continental 

I 

interchange agreement so as to provide San Antonio-jVest Coast through 
plane service via interchange of equipment at El Pas<[). 

j 

5. The issue of the safety of interchange operations has been 

1 

litigated in previous interchange cases and the Boar(l has decided that 
the proposed operations would be safe if certain conceit ions were met. 

i 

Therefore, Bureau Counsel will not raise any safety jissues in this 

i 

proceeding if before the hearing the parties will agree in writing to the 
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following condition: 

"Prior to conducting any operations pursuant to an inter¬ 
change agreement authorized by the Civil Aeronautics Board, 
the Administrator will determine that the procedures proposed 
by the carriers involved for the conduct of such operations con¬ 
form with the provisions of the Civil Air Regulations and with 
safe operating practices. Prior to approval of the operating pro¬ 
cedures, the Administrator shall insure that: 

(1) All operations personnel involved are familiar with the air- 

I 

craft, its equipment, and the communications and dispatching 
procedures of the air carrier with whom interchange is to 
be effected; 

(2) All maintenance personnel involved are familiar to the extent 
deemed necessary by the Administrator with the aircraft, its 
equipment, and maintenance procedures of the am carrier with 
whom interchange is to be effected; 

420 (3) The flight crew and the dispatchers involved meet the appro¬ 

priate route and airport qualifications of the air carrier with 
whom interchange is to be effected; and 
(4) All aircraft operated are essentially similar to those aircraft 
of the carrier with whom interchange is to be effected with 
respect to flight instruments and their arrangement, and the 
arrangement and motion of controls critical to safety, unless 
the Administrator determines that adequate training programs 
have been established to insure that any dissimilarities which 
might be a potential hazard will be safely overcome by flight 
crew familiarization. ” 

The foregoing statement of issues covers the present scope of the 
proceeding. The right is reserved to file an amended statement in con¬ 
formity with the issues as they may be e^^anded in this proceeding. 
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^ i 

n. j 

Request for Evidence | 

It is requested that all evidence be supplied by jail parties on as 

uniform a basis as possible so that direct comparisojis of exhibits may 
be made. Specific periods are usually stated, however, if it is impos¬ 
sible for any party to supply information for these periods, factors for 
conversion to the stated period should be included sojthat the informa¬ 
tion may be readily compared with that submitted by others. 

When ’'basis of estimate” is required sufficient detail should be 
supplied so that all parties may, without further clarifications, repro¬ 
duce the final results from the basic data and judge t^e reasonableness of 

I 

the detailed assumptions and procedures used. I 

i 

A. Traffic data. i 

- 1 

1. It is requested that American and Continental furnish the fol¬ 
lowing data, covering their interchange service, by route segment 
and by month for the 12 months ended March 31, 1955: 

421 a. Flight number ! 

i 

b. Number of extra sections I 

I 

c. Equipment type | 

d. Revenue plane-miles | 

e. Revenue hours (off-on) | 

i 

f. Seat miles available i 

I 

I 

g. Seat miles occupied | 

i 

h. Non-passenger revenue load in total. 

2. It is requested that on-flight passenger origination and desti¬ 


nation data be furnished by month for all interchangd flights in issue 
herein for the 12 months ended March 31, 1955. 

3. It is requested that the following assumptions be used in pre¬ 
paring data as requested for future operations in the following paragraph: 
Assumption A - That the authorization of Continental to serve 

Houston on interchange flights to the Westi Coast is not renewed. 
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Assumption B - That Continental's authorization to serve Houston 
is renewed, together with a continuation of the TWA-Braniff 
interchange between Houston and the West Coast via Amarillo. 

Assumption C - That Continental's authorization to serve Houston 
is renewed and that the TWA-Braniff interchange is not au¬ 
thorized to Houston. 

422 a. That the following data be provided by type of aircraft for 

interchange services proposed to be flown over the inter¬ 
change route here in issue for the 12 months ended June 
30, 1956: proposed schedules; revenue plane-miles; 
available seat-miles; and revenue passenger-miles. 

4. It is requested that the same data requested in 1 and 2 be 
furnished by Braniff and TWA covering the period from the beginning 
of their interchange operations to April 30, 1955, or any later date 
available at the time of submission of exhibits. 

5. Estimates covering a future year of operation to June 30, 1956 


requested of American and Continental shall be furnished also by TWA 
and Braniff under the following assumptions: 

Assumption A - That the American-Continental interchange is 
not renewed to Houston. 

Assumption B - That the American-Continental interchange is 
renewed to Houston. 

B. Fare information. 

1, Show through fares and local fares of interchange schedules and 
outline any changes proposed in the present fere structure. 

C. Aircraft and utilization data. 

1. Aircraft operated by each interchange carrier as of March 31, 
1955 showing serial number, date of acquisition, original cost, net book 
value and estimated market value. 

423 D. Financial information. 


1. For the 12 months ended March 31, 1955 for American and Con¬ 
tinental and for the 3 months ended March 31, 1955 for Braniff and TWA 
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outline by Form 41 top account groupings the result:^ of the presently 
operated interchange services. | 

2. For the 12 months ended June 30, 1956 sh^w by Form 41 top 
account groupings the estimated results of present ^nd proposed inter- 

I 

change operations at issue in this proceeding. | 

i 

3. Show the basis for interchange charges in4icating: 

a. Maintenance showing direct and indirect, separately. 

j 

b. Depreciation and method of computation. 

i 

c. Return on investment and method of computing investment 
basis. 

d. Damage provisions and interest. 

I 

e. General and administrative. ' 

f. Gas. 

g. Oil. I 

h. Line service. 

i. Ferry trips. 

j. Other. i 

4. Describe in full the number and class of aclditional or reduc- 

1 

j 

tion in employees which the proposed service will eiitail. 

i 

5. All financial data, particularly that for futjire periods, should 

! 

contain basis of computation or estimate. 

1 

424 E. Other Information . | 

1. Copies of existing interchange agreements!covering interchange 

i 

services at issue in this proceeding. I 

i 

2. List of changes, if any, proposed in interchange agreements 

i 

for the estimated year ended June 30, 1956. | 

3. Plans for changes in number and classification of personnel 
required by proposed changes in interchange agreement. 

4. Estimate of the additional property units, if any, to be required 
in connection with interchange service during the ye^r ended June 30, 
1956. 

5. Intervening carrier parties are requested ^o submit detailed 
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estimates of diversion caused, or to be caused, by the present and pro¬ 
posed future interchange service showing basis for estimate. 

Bureau Counsers Proposed Stipulation 

It is stipulated and agreed by and between counsel for the parties 
herein and Bureau Counsel that the following documents and material 
shall, by this reference, be incorporated into and considered a part 
of the record in this proceeding: 

1. The Official Guide of the Airways for each month prior to 
and including April 1943; the Universal Airline schedules for 
each month from May 1943 to September 1944, inclusive, the 
American Aviation Air Traffic Guide for each month from 
October 1944 to August 1948, inclusive; and the Official Air¬ 
line Guide for each month prior to the day of final decision 
by the Board in this proceeding; 

2. All schedules and amendments thereof, and all tariffs and 

I 

amendments thereof, of all carriers, on file with the Board 
prior to the day of final decision by the Board in this pro¬ 
ceeding; 

3. The air carrier operating certificates, or applications there¬ 
for, of all air carriers, together with any requests for amend¬ 
ment thereof, prior to the day of final decision by the Board 

in this proceeding; 

4. The Official Guide of the Railways and Russell’s Official Na¬ 
tional Motor Coach Guide for each month prior to the day of 
final decision by the Board in this proceeding; 

5. Official Airline Route and Mileage Manual (Mileage Booklets 
Nos. 1 and 2), and any revisions or additions issued prior to 
the day of final decision by the Board in this proceeding; 

6. The Airline Traffic Surveys beginning with the September 
1946 Airline Traffic Survey and any such other Airline Traf¬ 
fic Surveys issued by the Civil Aeronautics Board or made 
available to the public, prior to the day of final decision 





79 


[425, 426] 


by the Board in this proceeding; | 

7. The Recurrent Reports of Mileage and Traffic Data, of all 

I 

Domestic Airline Carriers, from 1945 to |iate, prepared by 
the Bureau of Economic Regulations, Civi|. Aeronautics Board, 

any other Recurrent Reports of Mileage ai^d Traffic Data issued 

I 

by the Civil Aeronautics Board prior to th^ day of fUial deci¬ 
sion by the Board in this proceeding; 

426 8. Passenger, mail, express, and freight data submitted to the 

I 

Board on Forms 2787 and 2788 by all can^iers for any months 
subsequent to March 1952, and prior to th0 day of final deci¬ 
sion by the Board in this proceeding; 

9. Recurrent Reports of Financial Data of ali Domestic Airline 

i 

Carriers from 1947 to date, issued by thejEconomic Bureau, 
Civil Aeronautics Board, and all such oth^r identical recur¬ 
rent reports issued by the Civil Aeronautics Board prior to 
the day of final decision by the Board in tl^is proceeding; 

10. Monthly reports. Forms 2380 and 2780, fdr each month through 
December 1946, and monthly and quarter!^ reports. Forms 41 
and 41 (a), (including monthly and annual rjeports required to 
be filed by all carriers in connection ther^witl^ filed with the 

I 

Board by all carriers prior to the day of final decision by the 
Board in this proceeding; 

11. Population Volumes I and II of the Sixteenth (1940) Census of 
the United States, issued by the Census Bqreau, Department 

of Commerce; and other identical publications of the Census 

i 

Bureau relating to the Seventeenth (1950) (fensus; 

I 

12. The Rand McNally Commercial Atlas and Marketing Guide, 

1953 Edition, and the Rand McNally Road ^tlas. United States, 

I 

Canada, and Mexico, 1953 Edition; and an| subsequent edi¬ 
tions or revisions thereof issued prior to ihe day of final 

t 

decision by the Board in this proceeding; ! 


80 


427 


[426, 427] 

13. Enplaned Airline Traffic, by community, for years 1948, 
1949, 1950, and 1951, and documents entitled Air Commerce 
Traffic Pattern, 1952 and 1953 published by the Civil Aeron¬ 
autics Administration, U.S. Department of Commerce; and 
any subsequent issues of such publication published prior 
to the day of final decision by the Board in this proceeding. 


APPENDK B 

Law Offices 

GAMBRELL, HARLAN, BARWICK, RUSSELL & SMITH 
Suite 825 - The Citizens & Southern National Bank Building 

Atlanta 3, Georgia 

May 9, 1955 

Examiner Ralph L. Wiser 
Civil Aeronautics Board 
Washington 25, D.C. 

In re: Continental Air Lines, Docket 6597 

and Braniff-TWA Interchange, Docket 6749 . 

Dear Mr. Examiner: 

In accordance with the notice of prehearing conference in the 
above-styled matter, we submit the following requests for evidence: 

(1) American, Continental, Delta/C&S and National: Supply 
for the 24-month period ending June 30, 1955, the monthly load 
factors for each segment of each interchange flight of (i) American and 
Delta/C&S, (ii) American/Delta-C&S/National, and (iii) American and 
Continental. 

(2) The same carriers as in (1): Supply for the high and low load 
foctor months of each of the past two years, for each segment of each 
interchange flight described in (1), for each day of operation, the num¬ 
ber of seats available for sale, the seats occupied and the load factor. 



81 


428 


j (427, 428] 

I 

(3) Braniff and TWA: Supply for period since beginning of opera¬ 
tion, the same data requested in (1) and (2). j 

(4) American, Continental, Delta/C&S and Naiional: The number 
of passengers carried through interchange points, by months from the 

i 

beginning of operation, on the three interchanges described in (1). 

i 

We reserve all rights to ask additional materiils at appropriate 
times as the issues may be further defined and as the record may be 
developed. 

Copies of this letter have been sent to counsel for American, 
Braniff, Continental, Delta/O&S, National, TWA, IJnited and Western 
and five copies are enclosed for your purposes. 

Very truly yours, 

GAMBRELL, HARLAN, BARWICK, 
RUSSELL & SMI'^H 

Attorneys for Eastern Air Lines, Inc. 

i 
I 

i 

By: /s/Harold L. I Russell 


HLR:hh 
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Order No. E-9438 

437 Adopted by the Civil Aeronautics Board at 

its office in Washington, D.C. on the 28th 
day of July, 1955 

ORDER 

A large number of motions and other documents requesting or op¬ 
posing expansion of the proceeding in Dockets Nos. 6749 and 6597 have 
been filed by American Airlines, Inc. (American), Braniff Airways, 

Inc. (Braniff), Bureau Counsel, Continental Air Lines, Inc. (Conti¬ 
nental), The City of Dallas, Texas, and the Dallas Chamber of Com¬ 
merce (Dallas), Delta Air Lines, Inc. (Delta), Eastern Air Lines, 

Inc. (Eastern), National Airlines, Inc. (National), North American 
Airlines, Inc., et al (North American), Trans World Airlines, Inc. 
(TWA), and Western Air Lines, Inc. (Western), 

438 This is a consolidated proceeding in which a prehearing confer¬ 
ence was held recently and which includes (1) the investigation to deter¬ 
mine whether the Board should authorize continued operation on an un¬ 
limited schedule basis of the Braniff/TWA through service between 
Houston and San Francisco by interchange of equipment at Amarillo, 
Texas (now temporarily authorized for one round trip daily). Docket 
No. 6749, and (2) the application of Continental for renewal of its 
temporary certificate of public convenience and necessity for a route 
segment between Houston and San Antonio (a route authorization, re¬ 
cently e:q)ired, which was issued on a temporary basis solely for the 
purpose of interchange service by Continental and American between 
Houston and California, via El Paso), Docket No. 6597. The motions 
and documents relating to consolidations and other action which would 
e^qpand the proceeding are listed in Appendix No. 1 hereto.j The appli¬ 
cations and petitions moved for consolidation are listed in Appendix 
No. 2. 

Eastern asks expansion of the proceeding into a full study of 
problems concerning air service between the Southern states, Texas, 
and California, including consolidation of all proposed new route and 
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interchange services between these areas and of an investigation to de- 

i 

termine whether all presently authorized interchange services should 
be permitted to continue. Bureau Counsel asks consolidation of all 
route and interchange proposals involving Texas to (palifornia service. 

I 

Dallas asks consideration of omission of a stop at the route junction 

439 point Amarillo on the TWA/Braniff interchange, an issue which, 

if interjected, would appear to be substantially in th(5 nature of a new 
route proposal. North American asks consolidation of its request for 
a route between New York/New England and California, via Texas and 
other points. I 

The other movants (American, Braniff, Continental, Delta, Na¬ 
tional, TWA, and Western) vigorously oppose any e3q)ansion of the issues 

i 

of the proceeding, but submit contingent motions whereby they request 
that if the above expansion requests be granted a large number of appli- 

I 

cations which they have on file be also consolidated.! They contend gen¬ 
erally that the proposed expansion of the proceeding! is nothing more than 

i 

an attempt prematurely to retry the Southern Servic^ to the West Case, 

' ^- 

Docket No. 1102 et al ., one of the Board’s largest proceedings which 
was only recently completed after long procedures taking from 1948 
to 1954, and that its retrial at this time would makeja mockery of any 
contention on the finality of Board decisions. I 

i 

We have considered carefully the matters set forth in the docu- 

i 

ments before us and have concluded that the proceeding should not be 
expanded. It is clear that as now constituted the issues of the proceed- 

i 

ing are limited to matters related to the continued authorization of the 

j 

440 American/Continental and the Braniff/TWA interchange services 


V Braniff and TWA state that they would not object | to consolidation 
of interchange issues involved in adding Eastern to the present Braniff/ 
TWA interchange in a manner to establish a new California/Florida 
through service. 
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2 / 

between Houston and California.- To add the applications and petitions 
for which consolidation is requested would, in effect, result in the in¬ 
stitution of a new Southern Service to the West Case involving a multi¬ 
tude of new route proposals and issues and a large number of services 
different from those now at issue. It is obvious that there would be a sub 
stantial expansion of the issues and delay of the decision on the matters 
that have now been reached for hearing in Docket Nos. 6749 and 6597. 

The applications and petitions suggested for consolidation are of 
relatively recent filing date and have in no instance been reached on 
the docket for hearing on the basis of order of date of filing. These 
consolidation and e:q)ansion requests are more in the nature of requests 
for setting up of a new and different proceeding than petitions to consoli¬ 
date like proposals. We are not convinced that the matters submitted 
in support of these consolidation and expansion requests justify the 
441 Board in undertaking to set up an overall proceeding concerning 
improvement of service between the South and West or of service be¬ 
tween Texas and the West before the applications for that improvement 
are reached on the docket for hearing. 

The motions herein raise different questions than are involved in 
our institution of a Florida-Texas Service Case. We are there faced 
with a situation in which certain interchange services found in the public 
interest by the Board have not been provided, and action designed to 

2/ The so-called route renewal issue in the case of Continental is in 
the status of an Interchange issue in that it concerns only the need for 
the Houston-San Antonio route segment for purposes of interchange 
service. However, even if it were contended that this case is unlike 
the usual interchange proceeding and that the Ashbacker principles ap¬ 
ply as between the Continental route application and other route appli¬ 
cations on the Board* s docket, it should be noted that Eastern and North 
American are the only carriers seeking expansion of the proceeding, 
and that it does not appear that their applications are mutually exclu¬ 
sive with Continentars application even if the long-haul aspects (by 
means of interchange) of the Continental application are taken into con¬ 
sideration. 
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i 

meet needs previously found to exist appears required. No similar 
problem is presented by the motions now before us. 

ACCORDINGLY, IT IS HEREBY ORDERED: 

1. That the requests for expansion of the issqes in the proceeding 

I 

in Dockets Nos. 6749 and 6597 contained in the motions and petitions 
listed in Appendix No. 1 hereto be and they are denied; 

2. That the requests for relief in the documents listed in Appen¬ 

ds No. 1 be and they are denied except to the exten^ granted by the ac¬ 
tion taken in Paragraph (1). ! 

i 

By the Civil Aeronautics Board: | 

/s/M.C. Mulljigan 

i 

M.C. Mulligan 
Secretary | 

(SEAL) I 

Lee, Member, filed the attached dissent. 

442 MEMBER LEE, DISSENTING: I 

* j 

I cannot agree with the majority’s decision to jlimit this proceeding 
solely to the issues of renewing the American-Cont^liental and TWA- 
Braniff interchange services. In my opinion, the pifblic interest re- 

I 

quires the immediate institution of a proceeding as ^recommended by 

I 

Bureau Counsel, the City of Dallas, and Eastern Aii: Lines, to deter¬ 
mine whether competitive air service is needed between Texas and 

I 

California. | 

I 

It will be recalled in the Southern Service to t|ie West case, al¬ 
though the evidence showed a justification for competitive service over 
the Texas-West Coast segment of American’s route[ the majority denied 
all applications for competitive service. Not only did the majority per¬ 


petuate American’s monopoly over this long rich segment but it sub¬ 
stantially strengthened it by funneling four separate! interchange ser¬ 


vices into American’s route: an interchange between American and 
Continental from Houston and San Antonio, an interchange between 


American and Delta from New Orleans, an interchange between 
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American, Delta, and National from Tampa and Miami, and an inter¬ 
change between American and Delta from Atlanta. Thus by its action 
in that decision the majority placed in the hands of one carrier- 
American Airlines—virtually complete control of all southern trans¬ 
continental traffic between California and Texas and the Southeastern 
portion of the United States. 

And although the Board had previously approved a three-way inter¬ 
change between TWA, Braniff, and Eastern, which not only would have 
provided an additional service between Texas and California, but would 
have provided direct service between Texas and Florida, that decision 
was later reversed (in spite of the fact that the carriers involved had 
443 spent approximately $100,000 to inaugurate the service after 
relying upon the Board^s approval of the three-way interchange). 

This background is indeed significant because it would not be neces¬ 
sary to set up the instant case or the proceeding currently designed to 
provide service between Houston and Florida if the majority had not re¬ 
versed its decision with respect to the TWA-Braniff-Eastern interchange.!/ 

But be that as it may, the fact remains that there is presently no 
direct air service between Texas and Florida, and that American con¬ 
tinues to enjoy its monopoly between Texas and California—one of the 
heaviest traffic segments in the entire country. I am concurring in the 
Board's decision to set down an immediate proceeding to correct the de¬ 
ficiency in air service between Texas and Florida, but I can find no 
reasonable justification for the majority's refusal to also set down a 
proceeding which would provide competitive service between Texas and 
California where the traffic is substantially heavier than between Texas 
and Florida. 

If the majority is unwilling to reappraise the four transcontinental 

1/ It is interesting to note that the majority withdrew its approval of the 
three-way interchange in spite of the fact that the traffic over the pro¬ 
posed interchange route was approximately 50 percent greater than at 
the time the three-way interchange was originally approved. 
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interchange services which are all tied into American's Texas>West 
Coast route, it would seem that the very minimum that should be done 
is to grant the requests of Bureau Counsel, the City of Dallas, and 
Eastern Air Lines and set down a proceeding to hear the pending appli¬ 
cations for service between Texas and California, the State of Texas 
444 has been seeking competitive air service for good many years. 

Finally the Board set down a proceedir^ to determipe the competitive 

2 / : 

needs of Texas to the northeast.-' Now the Board has set down a pro- 

3/ 

ceeding to provide direct service between Texas anq Florida.- But 
the majority is apparently unwilling to try the issubi of competitive ser¬ 
vice between Texas and California. I think it is a great mistake to pro- 

j 

tect any monopoly at the e^ense of the public interest. 

I 

/s/ Josh Leq 

—I I I. II ,■ 1 — I . 

2/ Northeast-Southwest Service case. Docket No. ?355, etal. 

3/ Orders Serial Nos. E-9402 and E-9403, dated J^y 18, 1955. 
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AiPPENDDC 1 

LIST OF MOTIONS AND OTHER DOCUMENT^ CONCERNING 
SCOPE OF PROCEEDING I 


Filed by 
American 


Date 


Nature of Document 


May 27, 1955 Statement regarding scope of case 

and contingent motion for consoli¬ 
dation. I 


May 27, 1955 Answer to mention of Eastern for 

consolidation iof Dockets Nos. 7153-5 

I 

June 6, 1955 Answer to consolidation motions. 
June 22, 1955 Answer to North Americanos motion. 

I 

Braniff May 13, 1955 Motion to consolidate. 

Bureau Counsel May 27, 1955 Statement of position. 

Continental May 27, 1955 Answer to motion of Eastern and 

conditional motion for consolidation. 
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Filed by Date 

Continental June 6, 1955 


June 20, 1955 

City of Dallas & 

Dallas Chamber 

of Commerce May 27, 1955 

Delta May 31, 1955 

I i 

May 31, 1955 
May 31, 1955 
June 6, 1955 
446 Eastern May 13, 1955 

I 

June 6, 1955 

i ! 

National May 27, 1955 


June 6, 1955 


Nature of Document 
Answer to statement of Bureau Coun¬ 
sel, to motion of the City of Dallas 
and the Dallas Chamber of Com., and 
to statement of American. 

Answer to North American’s motion. 

Motion to clarify and define one of 
the issues 

Answer to motion of Eastern for con¬ 
solidated and concurrent hearing and 
decision. 

Motion to consolidate under certain 
conditions. 

Motion to dismiss the petitions of 
Eastern. 

Opposition to Bureau Counsel’s posi¬ 
tion. 

Motion for consolidated and concur¬ 
rent hearing and decision. 

Reply to motion and other documents 
with respect to scope of the proceed¬ 
ing. 

Answer to motion of Eastern, State¬ 
ment respecting scope of proceeding, 
and alternative request for consolida¬ 
tion. 

Statement of position opposing expan¬ 
sion of the proceeding. 
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FUed by 


Date 


Nature of Document 


North American 
Airlines, Inc. 

Trans National 
Air Lines, Inc. 

Trans American 
Airways, Inc. 

North American Air 
Coach System 

Republic A ir Coach 
System 

California A ircraft 
Co. & Twentieth 
Cent. Aircraft Co. 


June 13, 
1955 


TWA 


May 27, 1955 


June 27, 1955 


Motion to Consoilidate 


Statement of poslition of and motion 
for consolidatioii of applications. 

I 

Opposition to No^th American’s 
motion. i 


Western 


May 27, 1955 Conditional moti^jn for consolidation 
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APPENDIX 2 

I 

LET OF APPLICATIONS AND PETITIONS MC^ED FOR 
CONSOLIDATION 


Applicant 

American 


Docket No. Route or Route Extension Applied For 
7187 Seattle, Wash., to Mia^i, Fla., via Port¬ 

land, San Francisco, Oakland, Los Angeles, 

San Diego, and (a) Phoenix, Tucson, Doug- 

j 

las, El Paso, MidlandHOdessa, Fort Worth, 
and Dallas or (b) Denver, Fort Worth, and 

I 

Dallas and (c) San Anto^iio, Houston, New 
Orleans, Birmingham, Atlanta, or (d) Mem¬ 
phis, Nashville, Atlanta, Jacksonville, and 

I 

Tampa j 







































I 

i 


Applicant 

Delta 

(continued) 
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Docket No. Route or Route Extension Applied For 


6012 

(continued) 


Eastern 


7153 


San Diego, and Los Angeles, 

or ! 

1 

Miami to San Francisco/Oakland, via 

! 

Tampa/St. Petersburg,!New Orleans, 
Beaumont/Port Arthur, | Houston, (a) Dal- 

I 

las. Fort Worth, El Pa$o, (b) San Antonio 
and El Paso and beyond IeI Paso, Tucson, 
Phoenix, San Diego, and Los Angeles 
Miami to San Francisco/Oakland, via Tampa, 
St. Petersburg/Clearwater, New Orleans, 

i 

and (a) Baton Rouge, Lafayette-New Iberia, 


Lake Charles, Beaumoijt-Port Arthur, 

j 

Houston, and (b) San Antonio, El Paso, 

i 

Tucson, Phoenix, San tiiego, and Los An¬ 
geles I 

j 

In addition. Eastern asks consolidation of Dockets Nos. 7154 and 

i 

7155. Docket No. 7154 is Eastern's petition for institution of a Board 

investigation to determine whether the public conven^nce and neces- 

! 

sity require through service by interchange of equipn^ent of Eastern, 
Braniff, and TWA between Miami, Tampa, Houston, |>allas. Ft. Worth, 

I 

449 Amarillo, Phoenix, Los Angeles, San Francisco, and Oakland, 

I 

via the interchange points Houston and Amarillo and ^hether the Board 
should approve and/or order or direct the establishment of such through 
interchange service. Docket No. 7155 requests institution of an investi¬ 
gation to determine whether (1) adequate through sertjice is now provided 

i 

between the southeastern states and cities in Texas, Arizona, and Cali¬ 
fornia (2) the American/Delta, American/Delta^atic^nal And American/ 
Continental interchanges between the Southeast, Texa^, Arizona, and 

I 

California should continue to be authorized and (3) thq Board should 

i 

order throt^h services by interchange between the Soiitheast, Texas, 
Arizona and California by any combination of Eastern] Delta, National, 

I 

Continental, TWA, or American. I 
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Applicant Docket No» ■ Route or Route Extension Applied For 

National 7159 ' New Orleans to San Francisco/Oakland 

(a) via Houston, San Antonio, El Paso, 
Tucson, Phoenix, San Diego, and Los 
' Angeles and (b) via Dallas, Fort Worth, 

’ Albuquerque, Phoenix, San Diego and 
Los Angeles 

5701 Extension of route 39 from New Orleans 

to Houston and San Antonio 

North American 6063 Route No. 3 - Between (1) the terminal 

point San Francisco, Calif.; (2) the in¬ 
termediate points: Los Angeles, Califor¬ 
nia; Oklahoma City, Oklahoma; Tulsa, 
Oklahoma; St. Louis, Missouri; Chicago, 
Illinois; Philadelphia, Pa.; and (3) the 
terminal point. New York, N.Y. 

450 Route No. 5 - Between (1) the terminal 

point Los Angeles, Calif.; (2) the inter¬ 
mediate points San Francisco, Calif.; 
Oklahoma City, Oklahoma; Tulsa, Okla¬ 
homa; Ft. Worth, Texas,; Dallas, Texas; 
Houston, Texas; Atlanta, Ga.; Washington, 
D. C.; New York, N.Y.; and (3) the ter¬ 
minal point Boston, Mass. 

TWA 7157 Albuquerque to Houston, via Fort Worth 

and Dallas 

Western 7183 Los Angeles to Phoenix, via San Diego and 

Palm Springs 

Add Las Vegas as an intermediate point on 
route 63 between Los Angeles and San Fran¬ 
cisco 


5235 
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[Rec’d CAB Aug 29, 1955] 

457 PETITION OF EASTERN AIR LINES, INC. FOR RECON- 
STOERATION OF ORDER E-9438, DATED JULV 28, 1955 
Comes now Eastern Air Lines, Inc. ("Eastern') and, pursuant to 

I 

Section 302.37 of the Board^s Rules of Practice, petitions for reconsid- 

i 

eration of the Board’s consolidation order (Order E-^438, dated July 
28, 1955), in the aoove styled case insofar as the Boird in that order 
failed to consolidate Eastern’s applications under Doclkets 7153, 7154 and 

I 

7155. In support of its petition. Eastern respectfull 3 ^ shows the Board 
the following: 

1 . 

i 

i 

The Board in its consolidation order in this prt^ceeding failed to 
consolidate Eastern’s applications and petitions for ii^vestigations under 
Dockets 7153, 7154 and 7155, notwithstanding Eastern’s timely motion 
for such consolidation filed May 13, 1955. | 

j 

Under its applications and petitions. Eastern pi|oposed as follows: 

I 

In Docket 7153, Eastern applied for a southern ^:ranscontinental 
route by way of (a) a new segment of Route 5 extending from Miami to 

I 

the co-terminal points San Francisco and Oakland, California, via the 

458 intermediate points Tampa and St. PetersburghJ^Clearwater, Flor¬ 
ida, New Orleans, Louisiana and beyond New Orleani^, Louisiana the in¬ 
termediate points named in subparagraphs (b) and (c) |of this paragraph; 

(b) extension of Route 5 from the intermediate point ^ew Orleans, Louisi¬ 
ana to the co-terminal points San Francisco and Oakland, California, 

via the intermediate points Baton Rouge, Lafayette/N^w Iberia and Lake 
Charles, Louisiana, Beaumont/Port Arthur, Houstonl Dallas, Ft. Worth 

I 

and El Paso, Texas, Tucson and Phoenix, Arizona and, San Diego and 

I 

Los Angeles, California; and (c) extension of Route 5 ^rom the intermedi¬ 
ate point New Orleans, Louisiana to the co-terminal ||oints San Francisco 

I 

and Oakland, California, via the intermediate points ^aton Rouge, Lafay- 

] 

ette/New Iberia and Lake Charles, Louisiana, Beaumpnt/Port Arthur, 
Houston, San Antonio and El Paso, Texas, Tucson and Phoenix, Arizona, 
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and San Diego and Los Angeles, California. 

Under Docket 7154, Eastern petitioned the Board to institute an 
investigation to determine whether the public convenience and necessity 
require through service by interchange of equipment of Eastern, Braniff 
and TWA between Miami, Tampa, Houston, Dallas, Ft. Worth, Amarillo, 
Phoenix, Los Angeles, San Francisco, and Oakland, via the interchange 
points Houston and Amarillo. 

Under Docket 7155, Eastern petitioned for the institution of an in¬ 
vestigation to determine whether (1) adequate through service is now 
provided between southeastern cities and cities in Texas, Arizona and 
California, (2) the American/Delta, American/Delta/National and 
American/Continental interchanges between the Southeast, Texas, 

Arizona and California should continue to be authorized, and (3) the 
Board should order through services by interchange between the South¬ 
east, Texas, Arizona and California by any combination of Eastern, 

Delta, National, Continental, TWA and/or American. 

2 . 

The effect of the Board^s denial of Eastern^s motion to consolidate 
Dockets 7153 , 7154, and 7155 is: 

(1) Eastern is being denied access to the air travel market between 
the Southeast, Texas, Arizona and California, a market which Eastern 

pioneered but in which it has consistently been deprived of traffic 
because of Board grants to practically all carriers in those areas other 
than Eastern of authority to provide service between such areas; 

(2) Americanos virtual monopoly of all traffic between the South¬ 
east, Texas, Arizona and the West Coast is being perpetuated by the 
Board, notwithstanding the clear need of an investigation to determine 
whether American's stranglehold should be broken by the authorization 
of competitive services, either by new routes or by interchanges, to 
provide service in competition with American's monopoly services; 

(3) the public is being denied a vitally needed investigation based 
on current data to determine whether the public convenience and necessity 
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require new and different service in addition to or in lieu of services 

I 

heretofore authorized by the Board, particularly in the Southern Ser ¬ 
vice to the West Case , Docket 1102 et al. , the majoi|ity of the record 
in which was based on data prevailing in 1947 and 1948 and, at the 
latest, 1949; and | 

(4) the Board's denial of the consolidation of tlie Eastern appli¬ 
cations and petitions not only would result in the inec uitable treatment 
of the public and Eastern but would be contrary to la^, particularly the 
Ashbacker doctrine with respect to consolidated or concurrent hearings 
of mutually exclusive applications. j 


460 


It is a matter of undisputed fact that Eastern is the pioneer opera¬ 
tor of connecting air service between the Southeast ^nd the West Coast. 

I 

Prior to 1938, a passenger from almost any point ini the Southeast to the 

i 

West Coast could not travel by air without traveling bn Eastern. Between 
1938 and 1944 there was no possible two-carrier coijnecting service be¬ 
tween most of the Southeast and the West Coast except via Eastern, and 

i 

the competitive two-carrier service authorized in 1^44 (Atlantic Sea- 
board Operation, 4 C.A.B. 552) was circuitous, requiring a trip from 
Miami to the West Coast via New York (over National between Miami and 
New Yorl^, It was not until August 23, 1945 ( Great ^akes-Florida Ser ¬ 
vice, 6 C.A.B. 429) that any direct two-carrier seijvice, other than that 
provided by Eastern in combination with American, TWA or United, 

i 

was authorized between any point in Florida and the hVest Coast. 

In addition to Florida-West Coast traffic, Easiern has pioneered 

I 

and developed, and has been for many years the predominant carrier of 
air traffic between all of the Southeast (including Atlanta, Birmingham, 
New Orleans, etc.) and the West Coast via connections with the trans- 
continental carriers. | 

Eastern was pioneering, developing and carryjing southern trans¬ 
continental traffic long before Delta or National was| in existence as an 

i 

air carrier. And Eastern carried substantial volun^es of southern 
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transcontinental traffic before Continental was ever extended east of 
£1 Paso. 

Until 1945, no carrier - except Eastern - serving South Florida 
could connect with a carrier serving the West Coast. 

Until 1945, by far the most direct routings between the South and 
Southeast and the West Coast involved connections with either American, 
TWA, or United (at Nashville, Memphis, St. Louis, or Chicago) and 
Eastern was the only carrier with a route providing such connections. 
Until 1945 the only two-carrier connecting service between South Flor¬ 
ida and the West Coast was provided by Eastern in connection with the 
transcontinental carriers. 

UntU 1945, Eastern continued to be the principal Southern and 
Southeastern carrier providing connecting service to and from the West 
Coast. 

4. 

In 1945 the Board extended Delta from Chicago to Miami via Atlanta, 
thus giving Delta not only a tremendous portion of Eastern's Chicago- 
AUanta-Miami traffic, but also permitting Delta to provide a reasonably 
direct Miami-Dallas routing which made possible a two-carrier connec¬ 
ting service between South Florida and the West Coast (connecting at 
Dallas with American and diverting much of the traffic which Eastern 
formerly interchanged with American at Nashville, Memphis and other 
points). 

461 Until Delta was certificated to duplicate Eastern's Chicago-Atlanta- 
Miami route (thus obtaining by accident—as the original order recog¬ 
nized (see. Order E-5531, p. 39, July 31, 1951) - a circuitous south 
Florida-Dallas route to provide two-carrier service from coast to 
coast). Eastern carried over three times as much southern trans¬ 
continental traffic as Delta carried. 

In 1946 the Board extended National from South Florida to New 
Orleans where National was able to connect with Delta (previously ex¬ 
tended from New Orleans to Dallas), thus diverting not only a tremendous 
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I 

amount of local traffic previously handled by Easterh but also providing 

a direct three>carrier routing between South Florid^ and the West Coast 

j 

via New Orleans and Dallas. That development alonje deprived Eastern 

I 

of a large part of the Southeast-West Coast traffic w^ch it had pioneered 

j 

and served alone for over 15 years while Delta and ijlational e:q)loited 

I 

other fields. 

In 1949 the Board granted on a "temporary badis" a make-shift 

i 

q)pllcation of American and Delta to provide intercfenge service be¬ 
tween the Southeast and the West Coast — an applicajtion designed by 
those carriers to ward off Eastern's southern transcontinental route ap- 

i 

plication. Although the Board repeatedly assured Eastern that such 
"temporary” authority would not prejudice Eastern^$ proposal to pro¬ 
vide one-carrier southern transcontinental service, |the fact is that 
American and Delta were given an opportunity for several years to di- 

I 

vert most of Easterlies Southeast-West Coast traffic |and build up a so- 
called e»equltye’ in such traffic which resulted in e’pejmanentee authoriza¬ 
tion of a Delta-American interchange and in the dec^ions of the Board 
successively denying (1) Eastern's southern transcontinental one-carrier 
route (recommended by the Examiner and endorsed \oy a minority of the 
Board) and (2) the Eastern-Braniff-TWA southern tijanscontinental inter- 
change (recommended by one Examiner, approved by a majority of the 
Board only to be later reversed by a divided Board) j 

In 1951 the Board approved a National-Delta-.^merican interchange 
between Miami and the West Coast via New Orleans!and Dallas, plus a 
Delta-American interchange between Atlanta and th^ West Coast via 

I 

I 

Dallas, plus a Continental-American interchange between Houston and 

I 

462 the West Coast via San Antonio and El Paso, thus diverting the 

I 

last remnants of the traffic which Eastern alone developed in the South- 

i 

east, which Eastern alone served in the Southeast fbr over 15 years and 

i 

which Eastern primarily served in the Southeast un^il 1949. 

The Board, on December 22, 1953, administered the coup de grace 

I . 

to Eastern’s long established Southeast-West Coast jservice by denying 
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approval of the Eastern-Brariiff-TWA interchange which would have re¬ 
stored to Eastern some part of the traffic which Eastern developed but 
which had been donated by the Board from time to time to the new¬ 
comers — National and Delta. 

Finally, on June 25, 1954, the Board approved for Braniff and 
TWA an interchange operation between Houston and the West Coast, but 
excluded Eastern from participation in the southern transcontinental 
interchange service. 

Thus, ironically,, the pioneer in the Southeast is the only carrier 
excluded from all southern transcontinental participation. That ironical 
conclusion results from a proceeding in which Eastern alone was the 
active proponent of southern' transcontinental one-carrier, one-plane 
service. 

5. 

Eastern recognizes that, in the development of a sound and pro¬ 
gressive nationwide air transportation system, it may become necessary 
from time to time for the pioneer air carrier to share some of its traffic 
with relative newcomers. 

But never before in the history of the Board or any other govern¬ 
ment agency has the pioneer operator - while still actively seeking to 
provide and to improve its pioneer service - been so completely walled 
off and isolated from a major part of the business which it originally 
developed, thus being forced to watch newcomers take over all such 
business. 

Possible such an extreme penalty could be imposed if the pioneer 
had lost interest, or had failed to render reasonably adequate service, 
or had failed to comply with the law. But no such charge has been made 
463 against Eastern. On the contrary. Eastern has been by far the most 
active proponent of improved service between the Southeast and the West 
Coast. Eastern's service has at all times been adequate, and Eastern 
has done its best to comply at all times with the letter and spirit of the 
law and the Board's regulations. 



In approving the TWA-Braniff interchange, the feoard recognized 
that a pioneer carrier should be allowed to regain soihe of the traffic 
which newcomers have diverted from it. The Board ^escribed as having 
^'substantial merit" the argument that Continental obtained the Houston- 
West Coast traffic "largely from Braniff as a result 6t being extended 

i 

temporarily to Houston to provide a Houston-West C<»st service by 
Interchange with American" (Reopened Southern Servjce to the West 

Case, Docket 1102 et al., Order E-8466, p. 21, datbd June 25, 1954) 

1 

and that therefore Braniff should be restored to som^ of that traffic 
by means of an interchange with TWA. Why should tjie same argument 
not be applied to Eastern, which pioneered the southern transcontinental 

I 

traffic between the entire southeast and the West Coajst? 

In its February 11, 1952 decision in the Southern Service to the West 
Case, Docket 1102 et al., the Board recognized that ijustice required 
restoration of Eastern to the role of a participant in ^he southern trans¬ 
continental traffic in view of its long-standing intereikt and participation 
in such traffic. The Board then said (Order E-6105,| p. 20, February 
11, 1952): ! 

"In part at least, the diversion of traffic from the three pre¬ 
viously approved interchanges will result in returning to carriers 

I 

who historically participated in a portion of thfe movement, traffic 

i 

which they stood to lose as a result of improved service between 
markets in which they formerly partic4>ated. Thus, Eastern from 
a historical standpoint was the largest partici^nt in the Miami- 
Houston market and carried a not unsubstantkil volume of Florida- 

I 

West Coast traffic through connections." ! 

I 

Why is this sound principle suddenly forgotten? Why has the Board 

i 

now decided to restore Braniff and TWA to participation in southern 

i 

transcontinental traffic, or at least allow them to pifoceed to a new hear- 

I 

I 

ing with the possibility (and strong probability) of "i^rmanent" certifi- 

I 

cation, but to eliminate Eastern completely from that traffic which it 

i 

developed? i 
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464 The American-Continental interchange and the Continental exten¬ 
sion to Houston results in a quadruplication of service between San Antonio 
and Houston. The San Antonio-Houston segment was already served by 
Eastern, Braniff and Trans-Texas at the time of approval of the Amer¬ 
ican-Continental interchange. The Sa,n Antonio-Houston segment is of 
great importance to Eastern. Eastern pioneered service over that 
segment at no cost to the Government, operating originally under a Post 
Office mail contract pursuant to which Eastern carried the mail at zero 
cents per plane mile. For years Eastern sought to develop San Antonio 
service at its own e:q)ense, never receiving a single penny from the Gov¬ 
ernment to underwrite the development of that service. In that effort. 
Eastern e:q)ended hundreds of thousands of dollars and the productivity 
of its efforts has already been greatly impaired by the Board’s authoriza¬ 
tion of American to serve San Antonio on that carrier’s Mexico route, 
thereby diverting the Eastern-pioneered traffic between San Antonio, on 
the one hand, and principal cities of the Northeast such as Washington, 

New York and Boston, on the other hand. Further, in the Additional 
Southwest-Northeast Service Case, Docket 2355 et al., American’s ap¬ 
plication to lift the restrictions on its San Antonio service is being heard, 
thus presenting a threat to divert even more of Eastern’s San Antonio busi¬ 
ness. 

The only objective accomplished thus far by the American-Con¬ 
tinental interchange is to assure American’s continued western partici¬ 
pation in every traffic flow across the southern half of the Nation. Yet 
the express purpose of the Board in instituting its original proceeding 
was to break the ’’stranglehold” of American’s monopoly. 

Moreover, even at the time the Board approved the Contlnental- 
American interchange, (Order E-5531, July 13, 1951), the Board was 
aware of the inadequacy of the then current arrangement for Southeast- 
West Coast service. In its order, the Board said: 

”In view of the untried nature of the Contlnental-Amerlcan 
Interchange as a means of providing the through service to the 
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west which we find Houston needs, and the desirability of re ¬ 
examining the situation after a sufficient period of experience 
thereunder, we will limit the amendment of Continentars certi¬ 
ficate extending its route from San Antonio to Houston to 3 years 
from its effective date/' (14C.A.B. 310, 315). (Emphasis added). 
465 Thus, it is evident that even at the time the Continental-American 
interchange was tentatively approved, the Board ccjntemplated a full 

scale investigation at such time as the application |or renewal of Con- 

1 

I 

tinental's authority to operate over the segment Sap Antonio-Houston 

i 

was held. 

6 . 

I 

i 

In Eastern's petition under Docket 7155, and jits motion for con- 

i 

solidation, both filed May 13, 1955, as well as in Ejastern's reply to 
motions and other documents, filed June 6, 1955, pastern showed in 

I 

detail the gross inadequacies of existing service bejween the Southeast, 
the South, Texas, Arizona and the West Coast. Th^ Board is respect¬ 
fully referred to those documents, which are incorj^rated herein by 

I 

reference, for the detailed showing of the inadequacies of the service 

I 

of American and its partners over the entire transcontinental route over 

j 

which they enjoy virtual monopoly. 

i 

That showing alone should afford sufficient bapis for the Board to 
institute the investigation requested by Eastern, an4 to consolidate East- 

i 

era's applications and petitions for invest4;ations, Since it points up 

1 

graphically what the situation is today, seven or eight years after the 
data on which the Southern Service to the West Case! was compiled. 

——— I 

It is clear that the public, which was to have receiv^ substantial im- 

1 

proved service as contemplated by the Board when i^ authorized various 

i 

carriers to participate in interchange services in its^ orders in the 
Southern Service to the West Case, is being denied deeded service be- 

i 

cause of the monopoly stranglehold held by Americah and its partners 
on the travel market. 

i 

It is plain that the public interest can only properly be served at 
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this time by a thorough investigation of the entire matter of southern 
transcontinental air service, based on current inadequacies of service 
and current public needs for such service . 

7. 

In its order and decision (Order E-9438), the Board says: 

^The applications and petitions suggested for consolidation 
are of relatively receiit filing date and have in no instance been 
reached on the docket for hearing on the basis of order of date 
of filing.” (p. 4). (Underscoring added). 

466 The Board*s Rules of Practice make no provision for denial of 
a motion to consolidate because of a * *relatively recent filing date* * of 
an application, but proscribe in that connection only the consolidation 
of applications filed after the prehearing conference is held on a lead 
application. No one has asserted that Eastern*s motion was untimely. 

If the Board is inclined to make a change in its Rules of Practice, 
that should and must be done only after due notice and cannot be asserted 
arbitrarily. If the consideration of ** relatively recent filing date** were 
a criterion, many of the applications heard in the recent so-called **area** 
cases (one of which is still in hearing) would still be awaiting assignment 
for prehearing conference.' No such criterion was imposed, for exam¬ 
ple, in the wholesale consolidation of applications to duplicate a substan¬ 
tial part of Eastern*s system in the Additional Southwest-Northeast Ser¬ 
vice Case, Docket 2355 et al. , nor in the New York-Florida Case, Docket 
3051 et al. , in both of which cases numerous applications of other parties, 
filed years after the filing dates of the lead applications, are being con¬ 
currently considered in the consolidated proceeding. 

No such principle was applied when Eastern advanced precisely 
the same argument in the Southern Service to the West Case, Docket 
1102 et al . In that case, by Order E-2350, dated January 7, 1949, the 
Board severed from the application of American and Delta (under Docket 
3562) for permanent approval of the agreement between those carriers 
relating to the interchange' of equipment at Dallas, the **issue of temporary 
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approval of the Interchange agreement pending disposition of the proceed¬ 
ing in Docket No. 3505” (which was at that time cons(|>lidated in Docket 
No. 1102 et al. , in which Eastern’s application under Docket 2148 was 
also pending). Although Eastern’s application under pocket 2148 was 
filed in November, 1945, three years prior to the filjng of the American- 
Delta application for approval of their interchange agreement and although 
Eastern’s application contained a specific request for temporary author¬ 
ity, whereas American and Delta did not even request temporary approval 

of their interchange arrangement, the Board disregarded Eastern’s long 

! 

filed application and assigned only the American-Del^ ^plication for 
467 immediate hearing and consideration of the question of temporary 

service pending disposition of Docket 1102 et al. , evtn though Eastern 
protested vigorously. 

The net effect of the Board’s consolidation ord^r (E-9438) herein 

I 

I 

is to give other carriers more favorable treatment ii| identical circum¬ 
stances than it has accorded Eastern, Further, the final result of such 

i 

an order would be to place Eastern in the ironical po$ition of having lost 

I 

both sides of the same argument, since the principle j here adopted by the 
Board is precisely the one that the Board refused to adopt when Eastern 
urged it to do so (See Eastern’s Petition for E:q)editious Consideration of 
Applications , Dockets 2148 and 3679, dated March 4,| 1949). 

8. I 

i 

Consolidation of Eastern’s applications under pockets 7153, 7154 

i 

and 7155 is required by the ’’mutual exclusivity” docfrine of the well- 
known Ashbacker and Northwest cases. 

- - j 

The Board, in a footnote to its order (£-9438, |p. 4) says: 

I 

”... it should be noted that Eastern anji North American 
are the only carriers seeking expansion of the proceeding, and that 

I 

it does not appear that their applications are n^utually exclusive 

i 

with Continental’s application even if the long-l^ul aspects (by 
means of interchange) of the Continental application are taken into 

I 

consideration. ” ! 
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Continental operates between El Paso and San Antonio and In this 
case seeks new route authority between San Antonio and Houston so as 
to provide, among other things, through-plane service between Houston 
and £1 Paso. 

Eastern presently operates between Houston and San Antonio and 
Eastern's application under Docket 7153, In part, seeks new route 
authority between San Antonio and £1 Paso so as to provide, among 
other things, through-plane service between Houston and El Paso. 

Continental proposes. In connection with Its extension, to Inter¬ 
change with American to provide Houston service to and from points 
west of £1 Paso. Eastern's application. Insofar as San Antonlo-El Paso 
Is concerned, can also be considered In connection with a possible Inter¬ 
change at El Paso to provide Houston service to and from points west 
thereof. 

468 Thus, It Is plainly demonstrated that Eastern's application under 
Docket 7153, In part at least, Is mutually exclusive with the Contlneital 
application. 

Moreover, Eastern believes, as set out In Its motion dated May 9, 
1955, that there Is mutual exclusivity as between Eastern's proposal and 
the proposals which are now before the Board In this case all the way 
between Texas and the West Coast. 

i 

Thus, In addition to the matter of the exercise of the sound dis¬ 
cretion of the Board, which should dictate the consolidation of Eastern's 
applications and petitions, as a matter of law the consolidation of those 
applications and petitions Is required. 

WHEREFORE, on the basis of the foregoing. Eastern prays that 
the Board reconsider Its order, dated July 28, 1955, and that upon re¬ 
consideration the Board grant Eastern's motion for consolidation In this 



4 
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I 

proceeding of Eastern's applications and petitions upder Dockets 7153, 
7154 and 7155. Eastern respectfully asks the Boarc^ for such other, 

further and different relief as to the Board may appear appropriate. 

1 

Respectfully submitted, 

Gambrell, Harldn, Barwick, Russell 
& Smith I 

Attorneys for E4stern Air Lines, Inc. 

I 

By: /s/ Harold L* Russell 
(Certificate of Service) 1 


487 Order No, E-9572 

j 

Adopted by the Civil Aeronautics Board at its 
office in Washington, D.C. on the 16th d^y of 
September, 1955. | 

ORDER DENYING PETITION FOR RECONSIDERATION 

1 

The Board by Order No. E-9438, dated July 2^, 1955, denied vari- 

I 

ous motions and petitions requesting expansion of th^ issues in this pro- 
ceedi’ig. On August 29, 1955, Eastern Air Lines, Ii^c., filed a petition 
for reconsideration and further relief. j 

The Board, upon consideration of the aforesaid petition, finds that 

i 

the matters set forth in the petition do not warrant the granting of the 
relief requested. 

IT IS ORDERED, that the aforesaid petition be land hereby is denied. 
By the Civil Aeronautics Board: j 

I 

/s/M.C. Mullig 2 [n 

M.C. Mullighn 
Secretary I 


I 

1 


(SEAL) 

Lee, Member, dissented. 
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491 Order No. E-9577 

Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C., on the 19th day of 
September, 1955. 

ORDER GRANTING LEAVE TO INTERVENE 
Eastern Air Lines, Inc., (Eastern) having filed a petition for leave 
to intervene in the above-entitled proceeding on September 2, 1955; and 
Continental Air Lines, Inc., (Continental) and American Airlines, 
Inc., (American) by letters addressed to the Board on September 8, 

1955, having, among other things, opposed such petition; and 
The Board finding that: 

1. The exhibits in this proceeding already have been exchanged 
; by the parties, and the hearing in this proceeding will commence on 

September 19, 1955; 

2. Eastern's petition was not timely filed in accordance with the 
rules of practice, but it has shown good cause for its failure to file such 
petition on time; 

3. The Houston-San Antonio renewal portion of the proceeding is 
the only route segment involved in which Eastern has a direct interest; 
and 

492 4. Eastern*s intervention as so limited will not unduly broaden 
the issues or delay the proceeding; 

IT IS ORDERED: That the request of Eastern for leave to inter¬ 
vene in the above-entitled proceeding be and it is hereby granted, such 
intervention to be limited to issues related to the Houston-San Antonio 
renewal portion of this proceeding. 

By the Civil Aeronautics Board: 

/s/ M.C. Mulligan 

M.C. Mulligan 
Secretary 

(SEAL) 
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Excerpts From Transcript of Proceedings 

500 Washington, D. C. 

Tuesday, 4 October 1955 

I 

The above-entitled matter came on for hearing, pursuant to notice, 
at 10:00 0 ^clock a.m. 

BEFORE: 

FERDINAND D. MORAN, Examiner. 

t t t * * 

503 PROCEEDINGS | 

EXAMINER MORAN; Come to order. | 

The Civil Aeronautics Board has assigned thi$ time and place for 

i 

hearing in the matter of Dockets Numbers 6597 and 6749 relating to 
the continued authorization of the Continental-American and the Braniff- 

j 

TWA interchange services between Houston and California. Who appears 
for Qontinental? 

MR. SCHEURER: C. Edward Leasure, H. F. Scheurer, Jr., and 
Clyde S. Carter. 

EXAMINER MORAN: Who appears for American? 

MR. STRATTON: Howard C. Westwood, Clifton J. Stratton, Jr., 

I 

and John F. Dodge, Jr. | 

EXAMINER MORAN: Who appears for Bran iff ? 

MR. HILL: Hubert A. Schneider and B. Howell Hill. 

I 

EXAMINER MORAN: TWA? 

MR. DEMING: James K. Crimmins and Donald L. Doming. 

t 

EXAMINER MORAN: Eastern Airlines? 

j 

MR. HARLAN: E. Smythe Gambrell, W. Gle|i Harlan, Harold L. 

I 

Russell. ! 

I 

EXAMINER MORAN: Trans-Texas? 

MR. GINGERICH: Vincent L. Gingerich. ! 

EXAMINER MORAN: The A irline PUots Association? 

i 

(There was no response.) j 

EXAMINER MORAN: The City and Chamber Commerce of 
Dallas? 


504 
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I 

MR. SHAW: H. P. Kucera, George Terry, and Brackley Shaw. 

EXAMINER MORAN: The City of El Paso? 

MR. GAGNON: James Gagnon. 

EXAMINER MORAN: The City and Chamber of Commerce of 
Houston ? 

MR. REID: W. H. Reid. 

EXAMINER MORAN: The City and Chamber of Commerce of San 
Antonio and the South Texas Chamber of Commerce? 

MR. JONES: Howell Jones. 

EXAMINER MORAN: Bureau Counsel? 

MR. TOMLINSON: James A. Tomlinson. 

♦ ♦ ♦ ♦ ♦ ♦ 

MR. HARLAN: I would like to make a very brief statement before 
we start just to make it clear on the record that Eastern is not waiving 
its objections to the procedure which the Board has established here 
505 over our protest. As you know, the Board has allowed Eastern 

merely to intervene and to intervene only with respect to the Houston- 
San Antonio portion of this proceeding. 

We do object to the limitation on our participation. We think we 
could have been of some help to the Board with respect to the rest of 
the case but our principal objection which I wish to mention right now is 
the fact that Eastern's applications have been excluded. 

As you know, we had some pretty definite ideas as to what the 
scope of this proceeding should be. The Board overruled us on our 

I 

request that it be expanded rather substantially but what I want to mention 
specifically right now is the fact that the Board excluded from the pro¬ 
ceeding Eastern's application for San Antonio, El Paso route which, 
combined with Eastern's present Houston-San Antonio authorization is 
exactly the route authorization which Continental is seeking in this 
proceeding. In other words. Continental, if it gets what it is asking for 
in this proceeding, will have an El Paso-Houston route which is pre¬ 
cisely what Eastern has a^^lied for in this case. 

We asked for consolidation of that portion of our application and 
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that was denied. We asked for it again on reconsideration and that was 
denied again. | 

i 

506 Now, we submit that that denies Eastern the Comparative hearing 
on exactly the same route authorization to which w^ are entitled under 

the law. ! 

1 

Moreover, we would think that the Board wodld be interested in 

i 

considering the possibility of providing the first coinpetition on the San 
Antonio-El Paso route where Continental now has monopoly as at least 
a possible alternative to quadruplicating the servic^ between San Antonio 

I 

and Houston. | 

We donH understand the reasoning which imniunized the Continental 

i 

Air Lines from any threat of competition while considering the installa¬ 
tion of a fourth carrier between Houston and San Aijtonio. 

We recognize, of course, that Continentars ijroposal is here 

limited by the Board^s definition of the scope of the| proceeding to an 

i 

Interchange at El Paso to provide Houston with a West Coast service. 

That, however, does not quash Eastern's application in any way be¬ 
cause we also propose an interchange at El Paso. | 

We have also proposed in addition to a two-cajrrier interchange 
from Houston to the West Coast via El Paso, a thre'p carrier interchange, 
Houston to San Antonio via Eastern, San Antonio to El Paso via Continental, 
and El Paso to the West Coast via American. j 

We do not understand why that has been excluc^ed from the proceed- 

i 

507 ings. It seems to us to be very clearly withiq the issues raised 

by the Continental application here. I 

Now, in some cases it may be a little bit diffi|;ult to determine 
whether two applications which involve substantially the same service 

I 

are actually mutually exclusive or not within the mep.ning of the Ash- 
backer doctrine, but in this case I don't see how thejre could be any de¬ 
bate about it. We know that if Continental is given the route from Houston 

i 

to El Paso and is authorized to interchange with American, then there is 
no opportunity left for Eastern also to have the sam| route and an inter- 

I 

change with American. | 
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American is presently the only carrier from El Paso to the West 
Coast and if American Airlines is tied up to Continental I am sure 
everyone will recognize it will not be available for an interchange with 
Eastern. 

Also, it seems clear that if Continental gets the Houston-San An¬ 
tonio route which it is seeking here it will not then be interested in a 
three-carrier interchange of the type that Eastern has proposed. 

We submit, Mr. Examiner, that we have been deprived of our right 
to a fair hearing by the limitations imposed by the Board on this case, 
we don’t ask the Examiner to overrule the Board—we assume that he 
can’t do that—I just wanted to make it clear that we do protest the pro¬ 
cedure and we are not waiving our rights by participating in this pro¬ 
ceeding. 

508 EXAMINER MORAN: Hasn’t what you said substantially been 

brought to the attention of the Board before? 

MR. HARLAN: Well, we certainly presented it in the documents 
which we filed with the Board. I don’t know whether the Board noticed 
it or not, but in any event,' I just wanted to make it clear that by partici¬ 
pating here as we intend to do with our hands tied we are not waiving our 
objections to the procedure. 

* * * t * 

510 EXAMINER MORAN: Before hearing from the City of Dallas I 

would like to point out that I am having some difficulty with this set of 
exhibits. 

As I see it, it is a Houston-California interchange case and not an 
additional service to Dallas proceeding. I feel that you can take the 
position either opposing or supporting the Braniff interchange, but I 
don’t see how you can be permitted in this proceeding to use it as a 
vehicle to prove the need for additional services such as single-carrier 
services to points west of Amarillo. 

MR. SHAW: May I speak to that for a minute, Mr. Examiner? 
EXAMINER MORAN: All right, Mr. Shaw. 

MR. SHAW: In addition to the Houston via San Antonio interchange 
which is up for consideration in this case there is up for consideration 
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the renewal of the Interchange from Houston via Dallas to the West 
Coast. In addition to a simple renewal of the present authority which is 

I 

limited to one trip a day there is the question of ttiie expansion of that 

I 

authority to unlimited trips per day. | 

The City of Dallas has, I believe, a very gijeat and a very justi- 

I 

fied interest in the question as to whether (a) ther^ should be this renewal. 
In other words, whether there is a need for any Dallas to California 

i 

service, because that is an issue in this case. 

i 

511 Secondly, there is a need for a determination as to whether ad¬ 

ditional service from Dallas to California is neede^ because that, too, 

I 

is an issue in this case. | 

1 

There is, furthermore, the question as to whether competition 

for the existing carrier, the existing single-carrier, is needed in this 

1 

case. The Dallas exhibits are all addressed to thit issue. 

EXAMINER MORAN: I thought the Board hai decided that this 

interchange was competitive. | 

1 

MR. SHAW: The Board decided that as of th^ time and as of the 
facts that were presented to it that some competitic|n was required. It 
still leaves open the question as to whether (a) effective competition is 

I 

required, and (b) whether or not this is effective cdmpetition to the 
existing carrier. 

i 

Those questions are germane to the problem df the renewal of the 
existing authority or the extension of the existing authority to unlimited 
flights per day. | 

I 

MR. STRATTON: Mr. Examiner, I planned tb object in some 

1 

points to these Dallas exhibits for much the reason you stated. It seems 

I 

to me many of them are directed to arguments in fayor not of anything 

1 

that is before the Board in this proceeding but have Something entirely 
different: namely, the authoi^ization of a single-caiirier service or of 
an interchange that would overfly the junction point, j Neither of those 
issues is here. ‘ 

I 

i 

512 Attempts were made by Dallas and others to put both of those issues 
into the case. The Board turned those proposals down specifically in 
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in its order establishing the scope of the proceeding and, therefore, I 
would certainly object to attempts to bring in proof on issues that the Board 
has excluded and are not here. 

EXAMINER MORAN: Well, that is the question I was raising. It 
is my point that the City of Dallas can submit evidence supporting or 
opposing the renewal or continued interchange but it certainly cannot use 
this proceeding as a vehicle to show the needs of Dallas for any additional 
service. 

It seems to me the Board’s Order denies your motion for esqpansion 
of the proceeding to include the very issues that so much of the data in 
your exhibits seem to support. 

MR. SHAW: The Board has before it, the Board in this case will 
have before it the question as to whether or not it should e^and this 
issue: (a) Renew the authority; (b) expand the authority; and (c) for 
how long the interchange authority should exist. 

On those issues, the question of whether or not competition is re¬ 
quired is clearly irrelevant and those are the only points to which these 
exhibits are directed — is competition required? Is there now effective 
competition? Can there be effective competition provided by an inter¬ 
change? 

These are all relevant to the Board considerations to what they 
should do with regard to this interchange. Whether they should renew it at all. 
Whether they should renew it and add to it unlimited flights per day, and 
it seems to me that in passing upon the question of whether or not this 
interchange is needed or serves a public interest the facts as to whether 
or not it provides service between points that are not otherwise served 
is also a matter that the Board should take into consideration and these 
exhibits are all directed to this issue, they are not directed, as Mr. 
Stratton has suggested, to the question of inflight interchange, they are 
not at this point directed to any request for non-stop service between 
Dallas and the West Coast, they are directed strictly to the issues as 
they are now stated in the case. 

EXAMINER MORAN: I don’t agree with you there, Mr, Shaw. I 
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mean, some of the statements that you have in your Itrlal brief. As I 

i 

see the case the Issues in this proceeding are whether the interchanges 
should be continued, not whether Dallas needs additional service. That 
is a matter for another proceeding, and I just can^t ^ee burdening the 
record with two huge volumes as to the importance c^f Dallas. I think 

I 

we all concede the importance of Dallas and that it i^ a great traffic 

I 

generating center, but I don't see where its interest| in this proceeding 

i 

is any greater than the other Texas cities. i 

514 MR. SHAW: Well, in so far as the interest of Dallas in the pro¬ 

ceedings compared to the other Texas cities, there U an exhibit on 

i 

that subject which shows that the interest of Dallas \s substantially greater 
than the other Texas cities, that would be Rebuttal l^umber 1. But aside 

j 

from that point, the question of whether or not Dalla^ needs additional 

i 

service is clearly in question on the issue of should this interchange be 
e3q)anded to unlimited flights per day. We are now ijimited to one flight 

I 

per day. | 

i 

I would like to make one further point, Mr. Examiner, in the Order 
which established this proceeding the Board specific^ly said that the 
results of the service should make available important data for our con¬ 
sideration before we reach decision on the merits of! authorizing further 
service by these carriers, and certainly a large portion of the Dallas 

exhibits are directed to the question of the results which have been 

I 

shown by the service to date. i 

EXAMINER MORAN: Well, we will proceed, l|>ut I have some diffi¬ 
culty as to the relevancy of a lot of this material in tjhese two volumes 
and there has been a lot of criticism heaped upon the| Board — the 
Examiners — I mean, the amount of material that goes into the record 
in these proceedings. 

It seems to me that your presentation could be | substantially re¬ 
duced and certainly in line with the issues. j 

MR. STRATTON: In as much as we have covered this at this time, 
Mr. Examiner, would this be the ^propriate time fbr me to state a 
formal objection to a number of the Dallas exhibits that have been 


515 
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EXAMINER MORAN: Yes, I think it would. 

MR. STRATTON: All'right. I would like to state, then, an ob- 
jection to Dallas Exhibits 11 through 16, inclusive, and Exhibits R-2 and 
R-3 on the grounds that these exhibits are directed to issues which are 
not in the case: Namely, the provision of non-stop service by what 
Dallas refers to as an '^inflight interchange^* or by authorization of an 
additional single-carrier between various points also authorized to pro¬ 
vide non-stop service. There are no such applications here. The 
Board has refused to put such issues in the case. In our view these 
exhibits contain material tliat is irrelevant and immaterial to any issue 
that is now before the Board. 

MR. SHAW: Would Mr. Stratton specify wherein these exhibits 
refer to ’’inflight interchange” or ’’non-stop service”? 

i 

MR. STRATTON: I might state that in connection with those ob¬ 
jections I have, of course, relied on Dallas’ own e:q>lanatlon of the pur¬ 
pose and thrust of these exhibits as set forth in the trial brief which 
was directed to the parties. 

If you will refer to Exhibit No. DAL-11, page 1, and it explains 
what this exhibit is about and states that ’’Dallas Air service requirements 
are as follows: 

”1. A service authorization between Dallas and Albuquerque which 
will permit non-stop service” — and I might submit, Mr. Examiner, 
there is no possible way to have that without an inflight interchange or a 
new one-carrier authorization. 

Now, when they get down to the fourth and fifth there with respect 
to Dallas and Los Angeles and Dallas and San Francisco, the precise 
wording of this particular exhibit is admittedly a little less transparent, 
you might say, and a wording that permits, perhaps, some attempt to 
explain or contend that you are doing something else than what you are. 
This says: ''A service authorization between Dallas and Los Angeles 
which will permit direct effectively-competitive non-stop service. ” 
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Now, the ^^effectively-competitive*’ might mea|ii one thing, but when 

i 

they say "non-stop” again they are clearly directing the entire exhibit 

I 

to showing that is in the case, namely, the authorization of non-stop 
service. | 

I 

EXAMINER MORAN: That is not making a stpp at Amarillo? 

i 

MR. SHAW: No. I would like to make this perfectly clear, Mr. 
Examiner. The position of Dallas in this case is nOt that the Board in 

I 

517 this case can or should authorize non-stop service l|)etween any of the 

I 

points that Mr. Stratton has stated. The point that these exhibits show 
is this: The City of Dallas requirements are for tHis kind of service; 

j 

in determining whether or not this service is or shduld be continued the 

Board must know what the service needed is, and this, in turn, will 

i 

relate precisely the recommendation which the Cityi of Dallas is prepared 

i 

to make in this proceeding, the policy position whiqh it is prepared to 

I 

recommend to the Board and which it will present c^n brief. That is to 
say, that this interchange authorization be renewedj but that it be renewed 
only for a limited period until a decision can be rea^ched on the numerous 
dockets which are before the Board offering the opijortunity for non-stop 

service. I 

1 

EXAMINER MORAN: I know, but that is morb in the nature of a 

I 

motion you should make to the Board. ! 

MR. STRATTON: Let me add or state on tha^ point, Mr. 

Exsgniner, that the Braniff-TWA interchange agreement in here certainly 
involves issues under Section 412 to the extent it issues — under Sec¬ 
tion 412 the Board, of course, can withdraw its apiiroval at any time. 

In fact, the Act specifically empowers the Board to' withdraw approval 

j 

even though an agreement has previously been approved under Section 412. 

j 

So, I would say as to the last issue that has been raised by Mr. Shaw 

I 

that that is really a made-up issue, you might say,| because it involves 

I 

518 something regardless of any proof that has been p4 in there, it is still 

before the Board at the appropriate time. | 

I 

MR. SHAW: Mr. Eximiner, how is it possible for the Board to 
make a decision on this interchange question as to jvhether or not it should 
be renewed, whether or not it should be extended, Enlarged, unless they 
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know what the real service needs for the area are ? Knowing that they 
could make a decision on the question. 

EXAMINER MORAN: This case has been misconstrued. This is 
not an area case, it is not an additional service to Dallas case, the 
issues, as I see them, are pure and simple— should the interchange 
be continued? and I think it is just as brief as that. 

MR. SHAW; Is it not relevant to that as to whether or not effec¬ 
tive competition is required? Is it not relevant to that that effective 
competition cannot be provided by the interchange? Is it not relevant 
to that that there are services to various other points than San Francisco 
and Los Angeles ? 

EXAMINER MORAN: Let me say here, Mr. Shaw, that is argu¬ 
ment. I think we are here to take any evidence that the City of Dallas 
has to offer that goes to the renewal of the interchange, either you sup¬ 
port it or you oppose it. But, in so far as trying the needs of the City 
of Dallas for additional service, that is not an issue here, and I think 

we certainly must keep these proceedings down to the issues. They 
have been clearly stated in the Board’s Order. 

Here is the language of the Order: ”It Is clear as it Is now con¬ 
stituted the issues of the proceeding are limited to matters related to 
the continued authorization' of the American-Continental and the Braniff- 
TWA interchange services between Houston and California. 

Now, I feel that on that point possibly you could show some need 
for a direct single-plane service with Fresno and Las Vegas, for 
example, if your position is that it makes a stop at Amarillo, but I think 
we must confine the issues—that is part 7—and that is true with any 
additional service that you are seeking West of Amarillo. 

MR. SHAW: Well, Mr. Examiner, the position of the City of 
Dallas as stated In the trial brief represents the only such position 
stated by any carrier or any participant in this case. 

In view of the fact that the need for trial briefs was withdrawn 
before the hearing was started without notice to Dallas, I would suggest 
that the trial brief be withdrawn and that the position of the City of 
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Dallas be as I have stated it, and I would request ^t the trial brief be 
eliminated. It does not represent a formal pleaditig, neither does it 
represent evidence admissible in this case. I do hot intend to, in all 

520 respects, to follow the positions taken in thej trial brief. I will 

i 

request that it be withdrawn. j 

i 

EXAMINER MORAN: I have some difficulty,! though, going through 
these two extensive volumes here and weighing thetn against the interest 
of Dallas in this proceeding. I 

To repeat, I have difficulty as to the relevanby of a lot of it as to 

I 

the issues. I would prefer that we defer your cash until Wednesday 

and possibly you can reduce some of this material,! certainly along the 

I 

lines of the evidence submitted by the other three Cities and we will 
hear your case Wednesday. | 

MR. SHAW: Let me say one more thii^, sir^ and then I will be 
through. The position of the City of Dallas is that this interchange should 
be renewed but only renewed for a limited period uptil the Board takes 

i 

action on other applications which are now before it. 

Now, that position needs some support, you (ian't take a position 
that you are for it but only for a little bit without explaining why and the 
thrust of these exhibits is to explain why we are foif it but only for it to 

I 

a certain extent and these exhibits all relate to that position of the City 
of Dallas. | 

i 

EXAMINER MORAN: Well, I am going to takfe a recess for five 

minutes and look these exhibits over. I 

i 

521 (Thereupon, a short recess was taken. )| 

EXAMINER MORAN: We will resume the heajring. Mr. Shaw. 

I 

MR. SHAW: Mr. Examiner, I would like at this time to formally 

i 

request that the trial brief submitted by the City of Pallas be withdrawn 
since it was the only trial brief that was submitted ^n the case and since 
no one else has filed such trial briefs I believe it is| inappropriate for 
Dallas to have filed a trial brief and I request that i^ be withdrawn. It 
is not in evidence nor is it a formal pleading in the ^e. 

EXAMINER MORAN: Very well, that will be done. In that event 
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we will proceed with the taking of the testimony from the City of Dallas 
and if you are ready, Mr. Shaw, you may call your first witness. 

MR. STRATTON: Mr. Examiner, I take it that the ruling on my 
objection to these exhibits— 

EXAMINER MORAN: I beg your pardon ? 

MR. STRATTON: I take it that is a ruling on my objection to 
Dallas Exhibits 11 through 16 and R-2 and R-3 ? 

EXAMINER MORAN: WeU, right now, Mr. Stratton, I have for¬ 
gotten what your objections were. 

MR. STRATTON: We started into this a while ago by my making 
a formal objection to the introdiction of Exhibits 11 through 16 of Dallas 
and also Dallas R-2 and R-3 on the grounds they were directed to issues 
522 not in the case. 

EXAMINER MORAN: Certainly if they are directed to issues not 
in the case they will not be admitted. 

MR. SHAW: Mr. Examiner, I would request that you defer your 
ruling on that question until you have heard the presentation of the Dallas 
case. 

EXAMINER MORAN: I will do that. 

# 4c 4c # # 

531 MR. STRATTON: Well, Mr. Examiner, in view of the further 

answer of the witness, or further statement by the witness, I would 
like to press my objection to his testimony. He stated the first thing 
he investigated was the need for what he calls ^’effectively-competitive 
service” which he defines as service involving the same authority, mean¬ 
ing non-stop service, between Dallas and the West Coast. 

It follows from that that he is investigating something that is com¬ 
pletely foreign to this proceeding, namely, the question of whether there 
is a need for Dallas to have two non-stop services between Dallas and 
Los Angeles or Dallas and San Francisco. That simply is not in issue 
here. 

4t 4t 4e 4c 4c 4c 


532 


His entire investigation that he is about to testify to is the issues 
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that are not here, that the Board has refused to put into the case and it 
will presumably be presented in another case. 

When the time comes for that other case we ckn try that, but I 

i 

don’t think we should have the burden put on American here to try not 

i 

the case set forth before the Board, not the case we came prepared to 
try, but some other case which may have something, to do with some future 
proceeding which may or may not occur. | 

EXAMINER MORAN: We are not about to do t^t. 

I 

MR. SHAW: Mr. Examiner, in determining vfhat the position of 

i 

Dallas should be during this interchange, it is essential to know for what 

i 

service there is a need. You can define— 

EXAMINER MORAN: There again, Mr. Shaw^ that was some trouble 
I had earlier. We are not determining the additional needs of Dallas. 

The whole issue here is shall the interchange from ^ouston to California 
be renewed. It is as simple as that. | 

I 

MR. SHAW: In determining whether or not it Should be renewed 

1 

it is essential that the Board know what service is required. It may 
determine— | 

EXAMINER MORAN: Well, either the interchange is required or 
it isn’t. 

MR. SHAW: That’s correct, either the interchange is adequate 

I 

to fulfill the needs or it is utterly inadequate tb fulfill the needs, 

i 

and how can the Board possibly decide whether or nc^t it shall renew the 

i 

interchange without knowing or having some idea of 'v^hat service is re- 

I 

quired between these two cities ? i 

MR. HILL: Mr. Examiner— 

EXAMINER MORAN: Mr. HiU. ! 

i 

MR. HILL: I think clearly the question of whether Dallas needs 
the interchange service is in issue here. 

EXAMINER MORAN: That is true. 

MR. HILL: If they come forward and adduce p^oof establishing 
that they need more than the interchange and that the interchange satisfies 
part of their needs I don’t think they can be required to say that this is 


120 


[533, 534, 535] 

all they want in this proceeding or that it satisfies all of their needs if, 
in feet, their investigation proves that it does not. 

EXAMINER MORAN: i I don’t think I quite understand you. Say that 

over again. 

MR. HILL: It seems to me that the City of Dallas here is unques¬ 
tionably entitled to establish whether they need the interchange service 
that is in issue. 

Now, if, in fact, ftey investigate and determine that they need 
something more than that and on the basis of that investigation find that 
this interchange supplies only a part of their over-all needs and should 
therefor be renewed, it seems to me they are entitled to prove that. 

534 I don't think that you can expect them to say, if It is contrary to 
their beliefs, and I don't know that this is all they need when, in feet, 
their investigation shows they need something more. 

EXAMINER MORAN: That is something else besides the issue of 

shall it be renewed. 

MR. HILL: They are going to prove that they need this Inter¬ 
change— 

EXAMINER MORAN: As long as the City of Dallas Is going to prove 
they support the Interchange and their proof is directed to renewal, that 
is all right. I find no fault with that. 

MR. SHAW: The proof is directed toward renewal. The proof 
is directed that we need good service to Los Angeles and San Francisco 
and that is what we shall demonstrate in this case, that we need good 
service to Los Angeles and San Francisco. 

We shall also demonstrate that the interchange service provides 
a portion of that service, therefore, we are in favor of the renewal of 
the case, but we cannot put in proof that what Dallas needs is the approval 
of the interchange only because that is not the fact. 

MR. HARLAN: Mr. Esiminer, I am not supposed to talk about 
Dallas, but maybe I could discuss what I consider to be purely a legal 

535 point here. What Mr. Hill said reflects a thought which has been 
r unning through my mind and that is can you put limits in this case 
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which will prevent a party from overproving his case? That is certainly, 
as Mr. Hill says, Dallas has a right to prove that it needs this inter- 

i 

change service. | 

EXAMINER MORAN: That is right. | 

MR. HARLAN: Now, if it proves that it needs more than this 

I 

interchange service that is just a matter of excess ^roof. I don*t think 
they can tell how &r they can go with this problem (|)f proof and then stop 
to be sure that they get the interchange. | 

I 

If they can prove that they need a competitive inon-stop service to 
Los Angeles then they have proven ana fortiori, I suppose, that they 

I 

need at least this interchange. | 

MR. SHAW: That is the situation. We have to prove what we 
need. I 

I 

j 

MR. STRATTON: I do not see, Mr. Examined, where a man who 

I 

wants to borrow ten dollars, although he actually ne|eds a thousand 

1 

dollars, has to prove that he needs a thousand dollairs in order to borrow 

ten dollars. | 

i 

It seems to me that this is relatively simple. There is a need for 

1 

an interchange, there is also a need for something eilse. I don't see 
why the rest of us have to have an extensive record on this something 

I 

else. ! 

536 EXAMINER MORAN: Are you trying to prove jthat there is a need 

for service without making a stop at Amarillo? | 

1 

MR. SHAW: We are trying to prove that therei is a need for ef¬ 
fective competition with American Airlines to the West Coast. We will 

i 

prove that there is need for effective competition with American Air¬ 
lines to the West Coast. I 

j 

EXAMINER MORAN: That is not the issue here. The issue here 
is renewal and that is the way I see it and that is the way we are going to 

I 

follow this case. i 

1 

Now, if you are going to prove that in this cas^, I mean, that is 

I 

I 

what you are attemptii^ to prove-we will stop right now. The issue 

is shall the interchange be renewed and we are not gping to pursue any 

! 
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non-stops from Dallas to the West Coast. The Board cut that off in 
its Order. 

MR. SHAW: As a result of the factual studies which Dallas has 
compiled it has determined that it needs more service than is available 
from this interchange. 

EXAMINER MORAN; Well, I think that is something to be proven 
in another proceeding. 

MR. SHAW; But it needs to prove that in order to show that it 
needs this service. We cannot prove only that we need the interchange 
because that is not the fact. 

MR. TOMLINSON; Mr. Examiner? 

EXAMINER MORAN: Mr. Tomlinson. 

MR. TOMLINSON; It seems to me that the last comment of Mr. 

Shaw winds up in a ball of wax—they are attempting to prove more 
than the issues in the case defined— 

EXAMINER MORAN: That is exactly as I see it and we are not 
going to burden this record with such evidence. I will sustain the ob¬ 
jection on that point. We will take a recess for five minutes. 

(Thereupon, a short recess was taken.) 

EXAMINER MORAN: We will resume the hearing. 

MR. SHAW: Mr. E:Kaminer, do I understand that you have ruled 
on the objection? 

EXAMINER MORAN: I have. 

MR. SHAW: I would request an opportunity to take that ruling to 
the Board. 

EXAMINER MORAN: Well, I am going to deny it, Mr. Shaw. I 
think it is as simple as this: You can state whether you think the inter¬ 
change should be on a temporary or permanent basis and that is it, but 
we are not going to prove in here any need for non-stop service from 
Dallas to the West Coast. 

MR. STRATTON: Mr. Examiner, as a matter of law I would 
question whether the Board can grant a permanent approval. Section 
412, I believe, states to this effect, that the Board shall disapprove an 
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agreement whether or not previously approved by ii: if it finds—and so 
forth. I 

EXAMINER MORAN: That is right. j 

MR. STRATTON: With that direction in 412 that it cannot be 

I 

538 technically a permanent approval. | 

MR. HILL: I think Mr. Stratton is quite riglit. There could be 
an approval of unlimited duration subject to the restrictions. 

MR. TOMLINSON: I would have to agree with that. 

i 

♦ 4c 4: I 4c 4c 

I 

586 MR. STRATTON: Mr. Examiner, before taking up cross-exami¬ 
nation, I would like to renew the objection which I ihade which is more 

or less in the form of still objecting to exhibits 11 through 16 and rebuttal 
2 and 3 of Dallas. 

I think we have developed the argument previcpusly on both sides 
pretty fully that they relate primarily to issues which are simply not in 
the proceeding. You can see scattered throughout ^he exhibits 11.02, 
page one, for example, which explains how these exhibits have developed 
a need for nonstop service between Dallas and Albuquerque, competitive 

i 

service between Dallas and Los Angeles and compehtive nonstop service 
between San Francisco, Oakland and Dallas, all of ^rhich are issues which 
are not in the proceeding. i 

Rather than undertake a lengthy cross-examination, I would like 
to request again a ruling on our objection to the adijnission of these 

j 

exhibits. I 

i 

587 MR. SHAW: I should think it would be proper| Mr. Examiner, 
for Mr. Stratton to point out his objections to each qf these exhibits 
rather than attempting to have them ruled out as a ^roup. 

i 

EXAMINER MORAN: Would you care to comnjient on the exhibits 
individually, Mr. Stratton? j 

MR. STRATTON: Well, it might take a little h^iore time. I think 

I 

I have commented previously on Exhibit 11.00, whic^h on the first page of 
that exhibit, makes quite evident that they are talkii^ about nonstop 

I 

service between Dallas and Albuquerque and additional nonstop service 
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between Dallas and Los Angeles and Dallas and San Francisco, all Issues 
which are in no way in this proceeding. 

Exhibit 11.02, which I just referred to, picks up the same thought 
and proceeds to develop it throughout, and as nearly as I can see. Ex¬ 
hibit 11.01 has no particular meaning except as they tie it into Exhibit 
11.00 and 11.02. 

Then exhibit 12.00 series, proceeds to take off from that point and 
develop some further argument about the desirability, as nearly as I can 
make out, of competitive nonstop service for Dallas under the theory 
that it is offered between various other pairs of cities. 

Exhibit No. 13.00 series continues that same type of argument as 
to competitive nonstop service for Dallas and Los Angeles and San 
Francisco, because it is offered between certain other pairs of cities 

as shown by the alleged traffic pattern. 

Exhibit No. 14.00 series starts out in its title: "Effectively Com¬ 
petitive Service” and we have already had that defined by the witness 
in terms of this proceeding to mean only a Dallas-Los Angeles; Dallas- 
San Francisco nonstop service. 

I can proceed through these exhibits, but it is, I think, evident 
that they are all part and parcel of the same sort of argument. They are 
devoted to Dallas' contentions which might be appropriate in some en¬ 
tirely different proceeding and certainly whenever the Board sets down a 
proceeding for that purpose, then we would expect to both examine Dallas 
contentions and present our own contentions and to have a full and proper 
hearing. But, it is our view today, they are besides the Issues in this 
case and we should not be put to the burden nor should the Board or the 
parties have to entertain a rather voluminous maze of material devoted 
to issues that can't be decided here and aren't in the case. As a result, 
the material is irrelevant. 

EXAMINER MORAN: Do you have any comment, Mr. Tomlinson? 

MR. TOMLINSON: I think Mr. Stratton has summed it up rather 
appropriately, Mr. Examiner. I don't want to waste time on the record 
except to point out, with respect to these rebuttal exhibits— 
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EXAMINER MORAN: That is two and three? | 

589 MR. TOMLINSON: Yes, sir. It seems to me Ithat you find some 

I 

inconsistency of position by pointing out that the Brabiff-TWA interchange 
service should be renewed, on the one hand, and then talk about the fact 
that it has failed to provide effective competition betVeen Dallas and the 
West Coast in Exhibit R-2 and then talk about the nuinber of interchange 
passengers as insignificant, and then Dallas-Los Angeles interchange 
passengers are a negligible portion of the single>ca^rier^s total market, 
which goes to Mr. Stratton*s point. What Dallas is Interested in in this 

I 

case is not the interchange but, as the witness has ^tated, Dallas is 

I 

seeking something it cannot get out of this proceedir^g, namely, single- 

i 

carrier service between Dallas and the West Coast, j 

I 

MR. SHAW: Is it irrelevant to this proceeding, Mr. Tomlinson, 
that the interchange to date has been relatively ineffective ? 

MR. TOMLINSON: Tm sorry, I didnH unders^nd your question? 

I 

MR. SHAW: Is it irrelevant to this interchange to date that it has 

I 

been relatively ineffective in penetrating the business of the single carrier 
between these two points in view of the Board^s ord^r stating that the 
purpose of this interchange was to provide effective competition? 

MR. TOMLINSON: I said that it was somewhat inconsistent with 

I 

Dallas^ position. | 

i 

590 MR. SHAW: We are in danger of getting into kn argument, Mr. 
Examiner, but I do not believe it is inconsistent with Dallaa* position 

I 

that this interchange should be renewed for a limited period until the Board 

I 

can hear other cases which are before it. This is ijetter than nothing. 

MR. TOMLINSON: I think- I 

i 

EXAMINER MORAN: I think I have heard eno^h. It seems to me 

j 

and I think that the record will sustain me that I ha4 ruled on the objec- 

I 

tions earlier this morning but that will bear me up |)ne way or the other, 
but I am going to sustain the objections and reject liallas* exhibits here¬ 
tofore identified, 11 through 16, and rebuttal 2 and |3. 

MR. SHAW: Mr. Examiner, may I request U^t you reconsider 
that ruling insofar as Dallas Exhibit 11.01 and 11. dl only is concerned. 
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I asked Mr. Buckley to e) 9 lain the precise purpose of this exhibit this 
afternoon. Exhibit 11.01 relates to the method of determining the avail¬ 
able traffic between Dallas, Fresno, and Las Vega. That information 
is distinctly relative to the question as to viiether or not the interchange 
should be renewed. We need that exhibit for that purpose. 

EXAMINER MORAN: Well, doesn't it all go, as Mr. Stratton pointed 
out, to nonstops? 

MR. SHAW: No, sir, the figures derived from that are single¬ 
plane service to Fresno and Las Vegas, single-plane service utilizing the 
interchange as it now stands. 

591 EXAMINER MORAN: That is 11.01. 

MR. SHAW: That is 11.01. 

EXAMINER MORAN; What is your feeling with respect to that, 

Mr. Stratton? 

MR. STRATTON: I certainly have no objection to the exhibit as 
limited to Dallas, Fresno and Dallas and Dallas and Las Vegas but when 
we get over to Appendix C of Exhibit 11.01 and find that it is based on 
communities having nonstop service with Dallas, without going back and 
completely analyzing the exhibit, I wonder how that contributes to single- 
plane service between Dall^ to Fresno and Dallas to Las Vegas, which 
is not nonstop. 

THE WITNESS: May I speak, Mr. Examiner? 

EXAMINER MORAN: No, this is discussion between cou.isel. 

MR. SHAW: This is purely a technique for determining available 
traffic. This one is significant in determining the available traffic in 
connection with the cities under consideration in this case. 

EXAMINER MORAN: Well, let me sa"^ this, I think we are wasting 
time and in fairness to you, I will reserve a ruling on 11.01 until tomor¬ 
row morning. I would like additional time to look it over and that is 
with respect to 11.01 only. 

^ ^ 4c 4c 4c 

592 MR. SHAW; All right. We would request that you give further 
consideration to 11.01. 

_EXAMINER MORAN; I will make the ruling on 11.01 tomorrow 
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morning. 

MR. STRATTON: It Is understood I have no objection as It is 

I 

limited to Fresno and Las V^as on the basis of a $top being made. 

MR. SHAW: We wish to be able to use the technique available in 

I 

this exhibit and which is set forth in this exhibit to j show service to Los 
Angeles and to San Francisco with a stop in Amarillo. 

MR. TOMLINSON: Mr. Examiner, with respect to 11.01, as I 

i 

understand what Mr. Buckley has done in his procedure, he has used 
various measures in order to arrive at his end res|ilt and among these 
measures are hotel registrants and he has also included the number of 
stops and the number of end route stops and distances and miles in order 
to get to his end result. i 

I 

I 

Presumably, the factor of number of end rou|e stops has a vital 
bearing on what he ultimately arrives at in terms ctf numbers of passen- 

I 

gers, which would be developed between Dallas, and l^t us say. Las 

i 

Vegas and Dallas and Albuquerque and Dallas and Hresno, so that unless 
this exhibit was limited to the factual situation whicjh now exists as a 

result of the TWA-Braniff interchange, if you take Some different as- 

1 

593 sumptions as to the number of end route stop^ other than the reality 

which today exists, you are going to come out with ^n entirely different 

1 

answer. 

I 

I assume that from past e:q)erience—I may b0 doing Mr. Buckley 
an injustice here—this exhibit is not entirely restricted to the present 
situation as it is today but it takes into consideration various and sundry 
eliminations of stops or provision of nonstop servic^ or the elimination 
of a particular stop and a substitution of another stop in order to develop 
the anticipated passenger generation between Dallas! and, let us say, 
Fresno or Dallas and Albuquerque or Dallas and Laip Vegas. 

MR. SHAW: Since that is a technical point, njay I ask that Mr. 
Buckley say a word on that? | 

EXAMINER MORAN: Proceed. 

I 

THE WITNESS: Well, I think it should be ma4e very clear that 
this exhibit would be exactly the same if we were coHsidering the 
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provision of new or additional service, let us say, between Boston and 
Miami or between Spokane and Minneapolis. This is a general statistical 
study to arrive at a formula for forecasting interstation traffic where the 
factors are known, namely, hotel registrants, the t 3 ^ of service which 
you want to forecast, and the distance breaks at only one point, less than 
170 miles and more than 170 miles. 

594 With this formula, we can forecast on a sound basis the available 
air passengers between Dallas and Las Vegas with nonstop service, with 
one-stop service, with one or two-stop service or with multiple-stop 
service. We can then look at those forecasts, which will vary because 
your traffic does vary with the quality of service, and then lay them 
against levels which are characteristic of approved and authorized routes 
and determine whether you have enough traffic to justify arguing for a 
one-stop service, as here under consideration. 

But, it is a simple, mathematical procedure and you use the same 
procedure whether you are interested in checking available passengers 
under multi-stop, under one or two-stop or nonstop service and the fact 
that this particular procedure is equally valid for nonstop service as it 
is for one-stop service by using the different factor in the formula, cer¬ 
tainly is no technical bar to the use of the procedure. 

This is a generalized procedure. It has nothing to do with the 
issues which have been bruited back and forth here. It is a tool. 

MR. TOMLINSON: I think you are quite correct that it does not. 

THE WITNESS: It is a tool to give the City a forecast of available 
traffic under the conditions set forth in this proceeding so that it can 
determine whether it has sufficient traffic to justify coming in here and 

595 arguing for the service. It has to know. How else can you decide 
whether you have a sound reason for asking for service unless you know 
how much traffic you expect to have and this is a better way to do it 
than pulling it out of a crystal ball. 

MR. TOMLINSON: Mr. Examiner, I think perhaps his discussion 
will enable you to reach a sounder decision than if it wasn't on the 
record. At least, I hope so. I n^erely want to point out that there are 
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various factors included in this procedure and technique which Mr. 

I 

Buckley has employed in this case and in other casbs which are fairly 
broad in nature and not necessarily strictly limite4 to the issues which 
we may be immediately concerned with but I have lio reason to want to 
address myself further to that problem. | 

EXAMINER MORAN: Well, to repeat, I will jrule on the exhibit 

1 

tomorrow morning. Do you have any cross-examination? 

MR, STRATTON: I have no cross-examination, 

EXAMINER MORAN: Do you have any examijM^tion, Mr. Tom- 

i 

llnson? I 

MR. TOMLINSON: None. 

EXAMINER MORAN: Any redirect? | 

MR. SHAW: No redirect. | 

I 

EXAMINER MORAN: If not, the witness may be excused. 
(Thereupon, the witness was excused.) 

# # # # I # # 

I 

601 EXAMINER MORAN: Before proceeding with Continental^s case 
I want to state that I have reconsidered my ruling o^ yesterday with 

j 

respect to rejecting Exhibit DAL-11.01. This exhibit will be admitted 

i 

with the exception of Appendices C and D thereto fob* the limited purpose 
of matters relating to single-plane service between! Dallas on the one 

i 

hand and points West of Amarillo on the other, witH a stop at the junction 

j 

point Amarillo. Any reference on brief to this exhibit with respect to 
matters not in issue in this case will be stricken. I 

I 

MR. SHAW: Thank you Mr. Examiner. May I request that the 
remainder of the Dallas exhibits accompany the record as an offer of 
proof? I 

EXAMINER MORAN: Well, I have rejected t^em. I don*t see 

I 

any purpose that would be served. | 

* * * * i 4c 4c 

602 C. C. WEST I 

was called as a witness on behalf of Continental Air Lines, Inc., 

♦ ♦ ♦ ♦ ; ♦ # 

I 


[605, 606, 608, 609] 
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605 DIRECT EXAMINATION 

BY MR, SCHEURER: 

Q. Mr. West, would you state your name and position with Con¬ 
tinental for the record? A, C. C. West, Jr., Executive Vice Presi¬ 
dent, Continental Air Lines. 

606 CROSS EXAMINATION 

BY MR. HILL: 

* ♦ 3(c * 

608 Q. Is Continental's position with respect to the Braniff-TWA inter¬ 
change predicated on your belief that the Houston and West Coast market 
can support only one service? A. We believe that the one service pro¬ 
vided by American and Continental is adequate for the Houston market 
and studying your own exhibits we find that the use by Houston of the 
BraniH-TWA interchange is very limited. From your exhibit, Braniff- 
TWA joint exhibit, page 6, it shows that only three passengers in each 
direction travel between Houston, Los Angeles, San Francisco, and Oak¬ 
land. We, therefore, feel that it is not serving a very great need. It 

is not very well patronized and we feel as siqiported by the testimony of 

609 city witnesses yesterday that the multiple service provided by the 
American-Continental interchange adequately provides service from 
Houston to the West Coast. 

Q. Well, responsive to my question, I take it then that you do not 
take your position on the Braniff-TWA interchange predicated on the 
inability of the market to support two interchanges? A. It is not sup¬ 
porting the Branf iff-TWA one very well, the market perhaps could, but 
the facts show that it is not. 

Q It is then a fair characterization of your position that you are 
contesting the Braniff-TWA interchange to save us from our own folly? 

A. We are not trying to save you from any folly, we merely have the 
opinion that it is not a very necessary service, it is not very well siq>- 
ported, and probably I shouldn't say what you could do with your airplanes, 
but I believe that the airplanes used on that service could probably be 
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used where public support would develop higher loacj Victors. 

i 

Q. In view of your testimony that you believe |the provision of 

i 

four-engine service between San Antonio andEl Paso a service in the public 
interest produced by the American-Continental inteifchange, wouldn't 

I 

you necessarily agree that provision of four-engine Service between 

I 

Houston and Amarillo is in the public interest? A. | Well, just between 

I 

610 the two points of San Antonio and El Paso you wouldn't be able to 

I 

have four-engine service unless it was part of a lon^, through, well- 

i 

supported interchange operation, and while it is an bcidental benefit to 
those cities to have the four-engine equipment, it id only supported be- 

i 

cause of Houston being on one end and San Franciscj) and Los Angeles 

I 

on the other. | 

MH. HILL: I wonder if you would read my ordinal question back, 

please. I 

{ 

EXAMINER MORAN: What do you mean by th^ "original" ? 

MR. HILL: Houston>Amarillo— 

I 

(The reporter read the last question by ^r. Hill.) 

BY MR. HILL: 

Q. Would you answer the question, Mr. West? A. Yes, any 

I 

four-engine service between two points is in the pul^Iic interest provided 
the service is properly supported between the two pWts of Houston and 

I 

Amarillo, my answer would be the same as between! San Antonio and El 
Faso, that probably four-enginq service would not Support itself. If the 

I 

entire segment, the entire route from Houston via Amarillo to the West 

i 

Coast were adequately supported, naturally, it would be in the public 

i 

interest to have four-engine service wherever you c^n, but it must be 

i 

well supported to be sound. j 

1 

611 Q. Again, your doubts arise on the economic!soundness of the 

i 

operation, is that correct? A. Well, our interest is largely limited 
to the Houston end in this proceeding and my response to your question 

i 

is that Houston does not need the service and does not use it. 

I 

Q. Well then, your position with respect to the Braniff-TWA 

I 

interchange is limited solely to the service that it ppvides between 
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Houston and the West Coast? A. That is our primary interest. Naturally 
we have observed the load factors over the entire route and our opinion 

as to the need for the service is based on the loads over the entire route. 

! ♦ * ♦ ♦ ♦ ♦ 

MARVIN L. DAVIS 

Was called as a witness on behalf of Continental Air Lines, Inc., ♦ ♦ ♦ 

♦ ♦ ♦ ♦ ♦ ♦ 

658 CROSS EXAMINATION 

By Mr. Harlan: 

Q. Mr. Davis, vhat is the break-even load factor for a DC-6 
operated by Continental on this interchange ? A. To break even on a 
direct cost basis we need some^ere between 20 and 25 passengers. 

To break even on a fully allocated basis I believe the figure is in 
the neighborhood of 28 to 30 passengers. 

I am sure it can be determined from the exhibits here, althou^ 

I donH have the figures readily in mind. 

Q. It is stated in terms of load factor and using as a percentage 
vdiat would that be on fully allocated basis ? A. Say 28 passengers on 
a 54 passenger airplane, that is slightly over 50 percent. 

Q. In other words, on a fully allocated basis for a DC-6 then , 
it has to be over 50 percent to break even? A. I believe that would be 
approximately the break-even load factor. 

Q. And what would be the break-even load factor for a DC-6B 
operated on an interchange ? 

Mr. Scheurer: Just a minute. Mr. Examiner, before we get 
the Examiner confused, did you mean a DC-6 coach aircraft of 80 seats 

659 or DC-6 first class aircraft of 54 seats? 

Mr. Harlan: He apparently assumed the same thing I did, the 54. 
Mr. Scheurer: There are no 6s operated first clasjs, 6s are coach. 
Maybe we better start over if you want to get the record straight here. 

T hen you are talking about DC-6 the coach aircraft, 80 seat airplane; 
the DC-6B, the first class aircraft. 
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I 

By Mr. Harlan: j 

j 

Q. Do 1 understand that you are talking about a pC-6B when you 
gave me the 50 percent? A. Tes, sir; I am talking a|x)ut the 54 
passenger first class DC*6Bs that are used on that operation now. 

Q. I see. Then it has to be over 50 percent for a DC'6B operated 
in first class service on this interchange, is that righ|? A. Subject 
to — well, perhaps I had better get the figure exactly jfrom other 
exhibits although I am not sponsoring the cost exhibits I am sure I 
can compute it here. 

Are you interested in an exact figure, Mr. Harlan ? 

Q. No, that approximation is good enough for m^Tj purposes. A. All 
right then. I 

Q. How about the DC-6 coach. What load factor |do you have to 
ggQ have to break even with that? A. Approximately the ^ame load factor, 
the traffic on a coach yields us a little less than five cents a mile. To 
get two dollars we would have to have roughly forty passengers on an 
eighty passenger airplane. ! 

Q. So that also has to be a little over 50 percent load factor in 
order to break even? A. Yes. 

Q. Now, looking at your Exhibit CAL-19, it wou^d appear from this 

j 

that actually Continental has been operating on the Hoijiston-San Antonio 
segment at less than a break-even load, is that correc^t? A. Some of 

j 

the flights on the Houston-San Antonio segment do hav^ segment load 

i 

factors of under 50 percent but if the Houston-San Antonio segment was 
not operated so that you had the fill-up traffic from Hc|uston on the 

I 

San Antonio-El Paso segment then you would begin to ^ut the San 


Antonio-El Paso segment down to the point that perha^ it, too, would 
have to be uneconomic load factors that you are suggeibting are being 
operated over the Houston-San Antonio segment. | 

Q. I understand your point on that, but so far as ^e Houston- 
San Antonio segment itself is concerned, in every moilth that you have 
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shown in Exhibit CAL-19, the overall load factor on the Houston-San 
Antonio segment was substantially less than the break-even load, was it 
not ? There were individual flights which had more than 50 percent load 

661 factor, but the over-all load factor, segment load factor, for each 
of these months as you have; shown in this exhibit, was substantially 
less than the break-even? A. Subject to the 50 percent not being 

the exact figure and considering just what is on the airplane between 
Houston and San Antonio, disregarding anything that we get in addition 
from the Houston traffic, then just between Houston and San Antonio 
the load factor would not appear to be a break-even load factor. 

Q. And if it were possible for you to get these Houston passengers 
to points west of San Antonio without having an interchange pursuant to 
vMch Continental itself operates into Houston, then Continental actually 
would be better off financially, wouldn’t it? A. I just don’t know, Mr. 
Harlan. I haven’t made such a determination. I am not prepared to 
say whether we would be better off financially. 

Q. Well, you will agree with me that the profitable segment, just 
looking at Exhibit CAL-19, is the San Antonio-El Paso segment? A. I 
don’t know that I can agree with that because we have already discovered 
that Houston is contributing more traffic than is San Antonio and since 
Continental gets a longer haul out of the Houston traffic than out of the 
San Antonio traffic I am not sure that I can agree that the San Antonio- 

662 El Paso segment is the most profitable segment. 

Q. Well, the fact that you have a long haul out of Houston doesn’t 
change the fact that between Houston and San Antonio you are operating 
at a loss regardless of the volume of the business if it is less than 
break-even you are losing money on that segment, arenH you ? A. Not 
in the way that I look at it because the Houston is producing revenue 
in addition to what you see on the Houston-San Antonio segment. 

Q. Well, I don’t think I understand that and I wish you would explain 
it. A. The revenue from Houston traffic exceeds the cost of operation 
of the Houston-San Antonio segment. 
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Q. Oh, yes, but a good deal of the revenue thai you are talking 

about is earned over the San Antonio-El Paso segment, isnH that right? 

1 

A. That would be true. | 

Q. In fact, most of it is because that is the long segment? A. That 
is correct. j 

Examiner Moran: Excuse me, do you have ver^ much more, Mr. 

I 

Harlan ? | 

Mr. Harlan: Well, I have several more questions. 

Examiner Moran: You have some questions, d(|nH you, Mr. 

663 Tomlinson ? | 

i 

Mr. Tomlinson: Yes, sir. | 

j 

Examiner Moran: We will recess for lunch at ^is time and re¬ 
convene at two o’clock. I 


664 



♦ ♦ ♦ ♦ 

BY MR. HARLAN: 


! 4c 

1 


♦ 


Q. Mr. Davis, let’s see if this is an accurate summary of what 
we have developed so far with respect to Exhibit CAJL-IO: 

Continental loses money on the Houston-San Ajntonio segment, 
but makes money on the San Antonio-El Paso segmeht. And a very 
important reason why it makes money on the San Antonlo-El Paso segment 
is that it carries on that segment traffic which is either going to or coming 

I 

from Houston. Is that right? A. I donH believe th^t I have agreed 

j 

that we lose money on the Houston-San Antonio segnkent. Actually, 

I 

the Houston-San Antonio segment—service can be provided at just 

I 

about the direct cost, because most of your indirect is going to be going 
on whether you operate between San Antonio and Hotmton or not. 

i 

Looking at the direct cost, I think you'd find that the operation 

I 

would break even, with about 19 passengers oif so on a first- 
class airplane and about 25 passengers on a coach airplane, both of 

I 

which are exceeded now on the Houston-San Antonio pegment. 

i 

Q. Tes, but if you figured on a fully allocated! basis, then 
you're losing money on that segment, are you not? A. I can't agree 
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Q. Well, why can't you agree? You show load factors of 40, 

42 percent, 43 — gets up as high as 47, in your peak month of August. 
And you stated the break-even load factor on a fully allocated basis 
is over 50 percent. 

How can you help but lose money on that basis ? A. I think to 
make a determination of whether you are making money or losing money 
on that segment you would have to look at v^at your position would be 
if you did not have that segment, Mr. Harlan, and it’s my opinion that 
the operation of the Houston-San Antonio segment is a more profitable 
operation to Continental — rather, a Houston to West Coast operation 
is a more profitable operation to Continental than a San Antonio-West 
Coast operation would be. 

Q. And the reason, though, is because Houston contributes 
traffic vdiich moves over the San Antonio-El Paso segment. Is that 
right? A. That would be true. 

666 Q. And if you could get the same traffic without having to operate 
with those low load factors between Houston and San Antonio, then 
you’d be better off, wouldn’t you? 

Mr. Scheurer: Mr. Examiner, before we pursue this question 
further, I would like Mr. Harlan to state how Continental would get 
that traffic. I think that is germane to the question, to see whether the 
question is relevant to the proceeding. 

Mr. Harlan: Do you think I should make such a statement, 

Mr. Examiner? 

Examiner Moran: 1 think we should find out v^ere we’re going. 

Mr. Harlan: Well, as I had pointed out earlier, one of the alter¬ 
natives to the Continental-American interchange which is here being 
discussed, is a three-carrier interchange, v^ich Eastern did propose. 
And if you had a three-carrier interchange, under v^ich Eastern 
operated the Houston-San Antonio segment, it’s pretty obvious that 
you’d get the same traffic over the San Antonio-El Paso segment, and 



137 


[666, 667, 668] 

presumably you'd get more, because Eastern would Iben be bringing 
in traffic from points east of Houston as well. 

Mr. Scheurer; Mr. Examiner, such an interchange is not involved 
in this case. The Board has refused to consider the jinvestigation into 

j 

the need of such an interchange. And further, we dohH have an 3 rthing 
in this record which is relevant to it. And certainly | we also do not 

667 know what Eastern* s cost experience would be ^ it operated such 
a short segment in connection with an interchange orj otherwise. Cer¬ 
tainly that would be also a relevant point of this irrelevant issue. 

I submit that it is without the scope of the proceeding to explore 

I 

this any further. 

Mr. Harlan: Well, I certainly don*t agree that this is an irrelevant 

issue. It seems to me that whzt the Board is supposed to determine 

! 

here is what is in the public interest and vdiat is in ^cordance with 
the public convenience and necessity. And I would tl^nk certainly 

I 

that it would be more in the public interest to have an interchange 
under vdiich this unprofitable segment would not be operated by Con- 

I 

tinental, but would be operated by Eastern, which aljready has permanent 

i 

certification. | 

i 

Examiner Moran: That is not in issue. The qiiestion here, Mr. 
Harlan, is: Shall the interchange be renewed or continued, or the 
segment renewed in connection with the interchange,! us 1 understand 

I 

it. I 

i 

The re* s nothing whatsoever involving Eastern in here. As I 
recall, they did move to have certain applications coiUolidated, but 

i 

the Board did not do so. 

Are you objecting ? 

Mr. Scheurer: I am. 

I 

Examiner Moran: I will sustain the objection. | 

668 By Mr. Harlan: 

Q. Mr. Davis, looking at page 2 of CAL-19, |l note that during 
August of 1954 the revenue passenger miles and the load factor and the 
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available seat miles are all down sharply with respect to Flints 951 

i 

and 952. 

I assume that those are the flights which were discontinued 
during the American Airlines strike ? A. That is correct. 

Q. And so whatever figures there are there for those two trips 
were for the very few days that those two trips operated at the end 
of the month, is that correct ? A. At one end or the other. I believe 
it must have been at the latter part of August that they were reinstated. 

Q. Now, with respect to the other trips, I notice that the load 
factors and the revenue passenger miles are high. In fact, for the most 
part, I think overall they’re higher in August than they were in either 
July or September, even though you had no interchange traffic at all, 
apparently. A. Well, let’s see. In July, Trip 950 had a 72 percent 
load factor; in August it had a 65 percent load factor. Down seven 
points. 

Flights 951 and 952 were the two that did not operate during the 
month, during most of the month, so we’ll pass them. 

In July, 953 had a 56 1/2 percent load factor; in August that trip 
had a 61 percent load factor. Up five points. That was 61.8 percent 
669 in August for Trip 953. 

Trip 954 was up from 67 3/4 to 74. Flight 955 was down less 
than a point. 

There were some up, there were some down during that period. 
And the segment average was up slightly in August. 

Q. Does that indicate that the elimination of the interchange 
traffic during that month opened up some seats which could be used 
locally ? A. The month of August was a rather unusual month for 
the entire Industry, because Americanos service was eliminated entirely 
for most of the month. American carries, I think, somev4iere in the 
neighborhood of 25 percent of the industry’s total traffic. 

During this month of August, I think that there were many, many 
unusual routings that were used by people just to get somev^ere. The 
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traffic that was carried by these two round trips between Houston and 

I 

El Paso during the month of August 1954 was compjrised of some local 
traffic on that segment that was routed by a greate^ distance to replace 
some of American Airlines traffic. And a number pf other unusual 
traffic came about, that we would not expect to get iwhen American’s 
service was in operation. j 

Q. Looking back at Exhibit CAL~1 again, it would appear that 
for the most part it was local traffic, isn’t that rigljit? A. I don’t 
670 believe that 1 would say so. The Houston-San| Antonio traffic 

was down very sharply from the month before and the month after 
the strike. I 

I 

The Houston-El Paso traffic was up over the jnonths on each 
side, but compares favorably with the later months!in the year. 

i 

The San Antonio>El Paso traffic is very nearly the same as in 
September, a little higher than it was in the month Of July. 

I don’t believe that we can say that it was macje up largely of 
local traffic. I 

Q. Well, v^at traffic there is shown here foij points like Los 

Angeles and San Francisco and Phoenix could pretty well be accounted 

1 

for just by the portion of the month v^en the intercl^ange was in opera- 

i 

tion ? A. That traffic could have moved on the interchange in the 
few days that it was in operation, or it could have ipoved over the 

i 

Albuquerque or Denver gateways. Some did move that way. And, 
on the other hand, some of the El Paso-Houston traljfic — that seems 
to be unusually high here -- I have no question in my mind but that 

j 

some of that El Paso-Houston traffic was actually E^ Paso-New York 

I 

traffic, where the passenger was trying to travel Cdntinental El Paso 
to Houston and Eastern El Paso to New York in the absence of the 

i 

j 

American service. At the time that the passenger y^as originally 

I 

ticketed, he had El Paso-Houston space, but d^d not have his 

I 

continuance space, and for that reason he would appear as an El Paso- 

i 

Houston and as a Houston-New York passenger. Passengers were 


671 



140 


[671, 730, 733, 734, 824, 825] 

traveliing from pillar to post, so to speak, in that month because of the 
absence of such a large portion of the industry's total volume. And 
all of the 0 & D figures would be substantially distorted because of that 
fact. 

# 

730 T. P. ROBERTSON 

was called as a witness on behalf of Braniff Airways ♦ * ♦ 

DIRECT EXAMINATION 

733 Mr. Harlan: Mr. Examiner, may I ask a question at this point. 

I assumed from the limited nature in which the Board had allowed 
Eastern to intervene in this case, that we probably will not be per¬ 
mitted to cross-examine the witnesses of Braniff or TWA, is that 
correct? 

734 Examiner Moran: I would say so. 

♦ ♦♦♦♦♦ 

824 SAMUEL H. NEWBILL 

was called as a witness on behalf of Eastern Airlines, Inc., * * * 

DIRECT EXAMINATION 
By Mr. Harlan: 

i 

Q. Will you give your full name and address to the reporter. 

A. Samuel H. Newbill, Eastern Airlines, New York City. 

Q. What is your position with Eastern Airlines? A. Director 
825 of Research. 

Q. How long have you been in that position, approximately? 

A. ^proximately seven years. 

Q. And how long have you been with Eastern Airlines? A. 1^- 
proximately eleven years. 

Q. Mr. Newbill, has^ Eastern Airlines exhibit A been prepared 
by you or under your direction or supervision ? 

Mr. Stratton: Just a moment, Mr. Examiner, I object to Exhibit 
A or the testimony about it., We have three grounds for objection. 
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I 

The first is that it is untimely. It was distributed this afternoon 
during one of the recesses for the first time and I resize Eastern 
was not a party at the time of the original date for th^ exchange of 

exhibits but they have been a party for some time an^ I think it 

! 

is most untimely to come in at this late date with an exhibit containing 

I 

some rather involved statistical detail as you will se^ from attach- 

I 

ments 1 and 2. 

I 

The second ground of objection, I think this is highly argumenta- 

! 

tive. The type of thing which should be in brief if it is to be in at all, 
and quite apart from and considerably more importaijt than either of 
those two objections is the fact that the bulk of Exhibit A is devoted 
to attempting to bring back into the proceeding the isi^ues that Eastern 
tried to get into the case, the Board refused to put ir^io the case, 
Eastem^s petition for reconsideration, the Board ag^ refused to put 

i 

826 in the case, Eastern's petition to intervene, th4 Board limited 
them participation to Houston-San Antonio, and now Ve have an exhibit 
started right back vdiere we were originally trying tb put all the exhibits 
back in the case. 

I 

I object to that. j 

Mr. Tomlinson: Mr. Examiner, I would objecj to the Attachments 
1 and 2, and 3, and of 31 would not object to the receipt in evidence 
of the avers^e load factors over the Houston-San Antjinio segment if 
Eastern desires to put that in, but the rest of the Attkhment is directed 

i 

to a phase of the case with ^ch we are not concerned and which is not 

I 

an issue in this proceeding. 

i 

The exhibit Attachment 1 is related to carrier participation in 
total air traffic offered first one-carrier service by Eastern's Southern 

i 

transcontinental route proposal. 

I 

Now, we have no such issue here. | 

The second one is summary of air traffic whiclf would be provided 
first one-carrier air service by Eastern’s Southern transcontinental 
route proposal. | 
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Again, we have no such issue here. 

Attachment 3, Eastern's deplaning portion of the potential 
Southern transcontinental route. 

Again, no such issue in this case. 

For that reason I object. 

827 Mr. Hill: Mr. Examiner, Braniff would join in the objections 

on the ground of relevancy is so far as it applies to the textual material 
beginning with paragraphs starting '’While the Board... " on page 2, 
and including all of attachments 1 and 2, and Section 1 of attachment 3. 

Mr. Deming: TWA joins in that objection. 

Mr. Scheurer: Mr. Examiner, I would like to state that I join 
in American's position. I would also like to point out in connection 
with the first grounds that the exhibit is untimely. The fact that Eastern 
was granted leave to intervene in this proceeding on the 19th day of 
September by Order No. E-9577. This date, today, is October 6, 
and Eastern had an opportunity to supply exhibits well in advance of 
this date, including two week postponement of the hearing which Eastern 
had been advised of and which intervened between the date of this 
intervention order and the date of commencement of this hearing. 

Mr. Harlan; Well, Mr. Examiner, from the standpoint of time¬ 
liness, I don't think that anybody here is in a position to complain. All 
this is is a statement of Eastern's position. 

Examiner Moran: Let me ask you this, Mr. Harlan. At the outset 
of this hearing it seems to me you made a statement of position in 
behalf of Eastern Airlines. 

Mr. Harlan: I made an objection to the form of the procedure. 

I didn't, as I recall now, make a statement as to Eastern's position 

828 in the case. Possibly I did. I don't remember exactly whsX I 
did say at the outset of the hearing. 

Examiner Moran: Well, I am sustaining the objections and 
the exhibit will not be received. 

Mr. Harlan: Do I understand you are ruling the entire exhibit out ? 
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Examiner Moran: That's right. 

Mr. Harlan: Well, Mr. Examiner, I would lik^ to ask that it be 
allowed to accompany the record as an offer of proofl 

Examiner Moran: The only thing I have to ask lyou now, Mr. 

I 

Harlan, what do you offer to prove, matters that aren't in issue ? 

Mr. Harlan: Well, I am sure nobody can say t^at the question 

I 

of Eastern's load factors between Houston and San Antonio is not in 
issue here. 

Mr. Tomlinson: Mr. Examiner, I wouldn't ha'^e any objection 
to that, as I indicated earlier, but if Eastern wants tb put in those 

i 

figures I have no objection to that. Insofar as this statement is limited 

i 

to San Antonio-Houston I have no objection to it. In i^o far as it purports 

i 

to expand the issues in this case to show what Easteifn's potential is 

I 

in connection with Southern Transcontinental route service, I think 
it is entirely irrelevant. 

Examiner Moran: There is some, I agree thei[e is relevancy 

i 

829 to the average load factors shown in Attachment 3, but that would 
be the only part or portion of the exhibit that I would j admit. 

Mr. Harlan: Well now, all of the text on the fibst page and to 

I 

the first paragraph beginning on page 2, as pointed obt by Mr. Hill, 
is certainly relevant because that has to do with that very segment, 

i 

the reversion and so forth. 

i 

Examiner Moran: There is a statement there Page 1, 
"Eastern's load factors on that segment have always been low. " 

No, I feel that any showing that Eastern is to ihake in this case 

i 

would be with respect to the Houston-San Antonio segment only and 

i 

load factors and any data that you could put in directed to showing how 
much traffic it would carry or something like that, bjit I agree with 
counsel, by and large most of this exhibit is just arg^ent and they 
are matters on which the Board has acted before. 

Mr. Harlan: Well, as we pointed out in the statement, Mr. 
Examiner, I don't think the Board can possibly decido this case with 
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strictly a keyhole view of the thing. Certainly if the Board is considering 
the possibility of eliminating Continental*s Houston-San Antonio segment, 
then the Board also has to consider ^at happens in case that is done — 
that the segment is; eliminated, and we have indicated here some 
material which we think the Board ought to take into account in deciding 
that and we are talking simply about the Houston to San Antonio segment. 

830 I admit that the Board in this case has made it impossible to 
certificate anything different, to authorize any different interchanges, 
but it certainly has to consider the alternatives in deciding whether 
or not it is going to continue'the Continental authorization between 
Houston and San Antonio. 

Examiner Moran: Well, as Bureau Counsel has pointed out, 
the only thing that I see that is relevant to the issues here in so far as 
Eastern is concerned is paragraph 2 and Attachment 3, and I will re¬ 
consider my ruling and that will be the only portion of the exhibit that 
I will admit. 

Mr. Harlan: Mr. Examiner, do I understand you won*t even 
allow in the portion of the text which relates to that? 

Mr. Tomlinson: I don’t have any objection to that, Mr. Examiner, 
in so far as it relates to Houston-San Antonio. It is appropriate. In 
so far as it relates to Southern Transcontinental service by Eastern, 
it is not appropriate. 

Now, presumably the exhibit could be pulled apart so that certain 
portions of it might be considered relevant and other portions excluded. 

Examiner Moran: Thank you, Mr. Tomlinson. I don't want to 
take too much time with this, but now actually v^ere in here do you 
find pertinent parts ? As far as I can see — Well, is it the second full 
paragraph on page 1, there is some discussion there about load factors. 
Where else would you suggest that we find it? 

831 Mr. Harlan: Well, I submit, Mr. Examiner, all of it, even 
under your ruling is relevant over through the tenth line on page 2. 
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Mr. Scheurer: Mr. Examiner, 1 disagree with that. In the first 

I 

place in regard to the testimony on page 1, load factors, down to the 
beginning with astern, which is the first word in that paragr^h down 
to the date ”1947, ” that is a statement which refers t<|) Attachment 3 
and Eastern*s interpretation of ^at that load factor i^ieans to its opera- 

i 

tion. Beyond the word *’1947, *’ it is pure argument ai^d we can be here 
for a good on what the rest of the thing means. | 

Mr. Harlan: That is not pure argument, that i^ a statement by 

I 

Mr. Newbill as to what he thinks causes the load factors to be low. I 
should think that was certainly a legitimate subject of| testimony. 

i 

Mr. Scheurer: There is nothing in any of the attachments to 

I 

substantiate anything beyond the date 1947. | 

! 

Examiner Moran: Well, Mr. Scheurer, you pointed out the be¬ 
ginning of paragraph 2 down to ”1947** ? | 

Mr. Scheurer: That’s right. 

Examiner Moran: Well, I will reconsider further and that part 

i I 

of the exhibit on page 2, beginning with the second full paragraph, 
’’Eastern served Houston-San Antonio”, etc., and dom maybe a dozen 
lines .. since 1947. ” That, together with paragraph n in Attachment 

i 

832 3, will be received in evidence and the remainder of the exhibit 

rejected. | 

t * 

I 
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[Received October 6, 1955] 

Eastern Air Lines Exhibit A 
Dockets 6597 and 6749 


STATEMENT OF POSITION OF EASTERN AIRLINES, INC. 


In view of the limitations placed by the Board on Eastern’s parti¬ 
cipation in this case, our ability to help the Board by furnishing relevant 
and material information is at a minimum. A few comments with 
respect to the Houston-San Antonio segment - the only phase of the case 
which the Board has permitted Eastern to discuss - may be in^rder. 
i Eastern served Houston-San Antonio for nearly 15 years before ^ 

/ Continental Air Lines was given its present temporary authorization 
I to serve that segment. Eastern's load factors on that segment have 
/ always been low, and the adequacy of the space provided by Eastern 

has never been questioned. ' As will be seen from Attachment No. 3 i 
to this statement, Eastern'^ average Houston-San Antonio load factor ] 

during 1954 was only 36%. Obviously, such a load factor does not 1 

\ represent a profitable operation. As will also be seen from Attachment) 
V No. 3, Eastern's Houston-San Antonio load factor has declined since J 
I 1947J^d it is apparent that diversion by Continental's temporary 
service has been largely responsible for Eastern's inability to place 
Houston-San Antonio service on a paying basis. Continental's diversion 
has also caused the other Houston-San Antonio pioneer operator - 
Braniff - to withdraw from the field completely. 

At the same time. Continental's exhibits and testimony show that 
its Houston-San Antonio service is unprofitable and constitutes a 
drain on the public treasury by requiring additional subsidy for 
Continental. 

Considering the facts' that Eastern has expended many years of 
effort and very large sums of money in advertising and developing 
1359 Houston-San Antonio air service, and has provided more than 
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adequate service with the most modem equipment and yet has not 
been able to put that service on a profitable basis, and that Continental's 
entry into the field has simply produced unprofitable operations for 
it as well as Eastern on this segment, it seems clear that Continental's 
temporary certificate should not be renewed. The longstanding ser¬ 
vices of Eastern and Braniff should not continue to be sapped of what 
strength they have by the recently-established temporary route of 
Continental. 

While the Board has disabled itself from authorizing in this pro¬ 
ceeding any alternative Houston-West Coast service, it obviously must 
give some thought to the available alternatives in deciding v^ether or 
not to renew Continental’s temporary certificate. Among the alter¬ 
natives are the following: 

(1) An Eastern-Continental-American interchange 
between the West Coast and Houston (or New Orleans or 
some other major point) via £1 Paso and San Antonio. 

This would develop additional traffic for Continental’s San 
Antonio-El Paso segment - which is the only profitable 
part of Continental’s present interchange operation, and 
would relieve Continental of its unprofitable Houston- 
San Antonio segment. At the same time, it would build up 
Eastern’s presently unprofitable Houston-San Antonio 
traffic. 

(2) Extension of Eastern to El Paso and an Eastem- 
American interchange to and from the West Coast. This 
would provide the first competition on the San Antonio-El 
Paso segment where Continental now operates with high 
load factors, would provide the first competi^ve service 
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1360 for El Paso to and from New York and the Northeast, and 
would make possible a much more complete interchange 
service between the West Coast, Texas and points east. 

(3) Extension of Eastern to the West Coast, thus 
providing the direct one-carrier service which such 
major traffic centers as Los Angeles, San Francisco, 

El Paso, San Antonio, Houston, New Orleans and points 
east require. This clearly is the ultimate solution to the 
major southern transcontinental traffic needs. 

In weighing the equities in this case. Eastern asks the Board to 
consider the extent to which Eastern has been frozen out of the southern 
transcontinental traffic which it spent many years in developing. Attach¬ 
ments No. 1 and No. 2 to this statement are exhibits reproduced from 
the record in the Southern Service to the West Case, Docket 1102, 
et al. , showing (1) Eastern’s historical interest in traffic which can 
and should move to and from the West Coast via a route of which Houston- 
San Antonio would be a segment; (2) Eastern’s long-standing and sub¬ 
stantial participation in such traffic prior to the Board’s recent autho¬ 
rization of the Continental-American and other interchanges feeding 
the American Airlines monopoly between Texas and the West Coast; 
and (3) the very great potential of traffic ^^ch would move over an 
Eastern one-carrier or interchange routing including the Houston-San 
Antonio segment v^ich Eastern pioneered. 

Attachment No. 3 to this statement indicates to some degree the 
great loss of participation in southern transcontinental traffic which 
Eastern has sustained as a result of the Interchanges authorized by 
the Board. 
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1361 The attachments to this statement also show the large potential 

traffic available for a southern transcontinental route, and demonstrate 
that the Continental-American proposal is wholly inadequate to meet 
the public need. 

Accordingly, it is Eastern* s position that Continental*s Houston- 
San Antonio temporary authorization should not be renewed and that 

i 

the Board should promptly authorize Eastern to provide the greatly- 

i 

needed service between Texas and points east, on t^e one hand, and 

I 

El Paso and points west, on the other, \^ich can best be provided by 

i 

Eastern over its long-standing Houston-San Antonid route segment. 
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Attachment No. 1 


DOCKETS 6597 AND 6749 
(E3diibit Reproduced from Docket 
1102 et al.) 

' EAL Exhibits, p. 309 

CAB Docket 1102 et al. 

CARRIER PARTICIPATION IN'TOTAL AIR TRAFFIC 
OFFERED FIRST ONE-CARRIER SERVICE BY 
EASTERN’S SOUTHERN TRANSCONTINENTAL 
ROUTE PROPOSAL 


Passengers 



September 1940 

March 1941 

March 1947 

September 

American 

339 


568 

4,481 

4,844 

Braniff 

279 


374 

1,585 

2,222 

Chicago and Southern 

39 


85 

43 

16 

Continental 



2 

462 

332 

Delta 

62 


113 

2,180 

2,412 

Eastern 

138 


325 

2,214 

1,764 

Mid-Continent 




31 

116 

National 

7 


79 

795 

712 

Capital 

2 


6 

36 

88 

Pioneer 




72 

155 

TWA 

73 


99 

297 

403 

United 

52 


95 

821 

731 

Western 

6 


12 

396 

50 


467 

1/ 

808 1/ 

5,979 

1/ 6,541 


Passenger 

Miles 



American 

413,380 


706,646 

5,333,634 

6,023,017 

Bianiff 

96,339 


122,613 

445,073 

623,251 

Chicago and Southern 

12,219 


24,960 

21,206 

7,123 

Continental 



744 

236,829 

172,790 

Delta 

37,852 


71,696 

1,342,835 

1,564,181 

Eastern 

106,856 


241,978 

1,165,548 

1,098,299 

Mid Continent 




18,763 

57,750 

National 

2,229 


41,629 

415,568 

373,956 

Capital 

496 


1,328 

12,195 

34,671 

Pioneer 




16,959 

29,641 

TWA 

77,247 


119,811 

346,860 

476,232 

United 

28,299 


46,233 

816,494 

890,184 

Western 

1,831 


2,754 

130,633 

18,974 


776,748 


1,380,392 

10,302,597 

11,369,669 


1/ The total passengers are not a summation of each column, but represent the total number of 
^ssengers offered first one-carrier service by Eastern's proposal. 
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1363 DCX:KETS 6597 AND 6749 

(Exhibit reproduced from Docket 
1102 et al.) 


EAL 

REVI 

CAB 

1 

SUMMARY OF THE AIR TRAFFIC WHICH WOULD BE PROVIDED FI^ 
CARRIER SERVICE BY EASTERN’S SOUTHERN TRANSCONTINENT. 

ROUTE PROPOSAL 

1 

1 

Passenj^ers 

September March September March Se] 

1940 1941 1946 1947 

Exhibits, p. 143 
SED 

Docket 1102 et al. 

;t one- 

AL 

xember March 

1947 1948 

Austin 

82 

71 

502 

571 

i 

1 

703 

610 

El Paso 

24 

58 

292 

301 


253 

243 

Los Angeles 

234 

397 

2,958 

2,508 


^748 

2,140 

Phoenix 

10 

19 

277 

218 


193 

219 

San Diego 

San Francisco/ 

0 

16 

489 

369 

i 

1 

1 

384 

218 

Oakland 

59 

96 

1,233 

1,310 


1,618 

1,221 

Tucson 

13 

22 

120 

159 


96 

132 

Sub-Totals 422 

Miami, Tampa, 

West Palm. Beach- 
Points West of 

New Orleans on 

679 

5,871 

5,436 

P.995 

j 

i 

1 

4,785 

Route 5 

45 

129 

582 

543 

1 

1 

j 

546 

617 

Total 

467 

808 6,453 

Passenger Miles 

5,979 

1 

5.541 

1 

i 

5,402 


September March 

1940 1941 

September March 
1946 1947 

1 

Sejjtembet 

1947 

March 

1948 

Austin 

105,845 

94,442 

559,813 

580,740 

72^,435 

559,376 

El Paso 

23,207 

58,805 

311,456 

312,439 

244,669 

247,176 

Los Angeles 

425,178 

766,456 

5,557,668 

4,688,658 

4,96^,448 

4,103,582 

Phoenix 

13,878 

26,164 

379,217 

336,279 

284,047 

321.074 

San Diego 

San Francisco/ 

0 

33,358 

883,713 

673.892 

71; 

p23 

i 

408,475 

Oakland 

128,987 

195,856 

2.739,407 

2.956,785 

3,61 

i.715 

2,783,998 

Tucson 

18,413 

31.626 

161,253 

212,510 

13U41 

194,517 

Sub-Totals 

Miami, Tampa, 
West Palm 

Beach - Points 
West of New 
Orleans on 

693,397 

1,184,927 

10,453,467 

9,574,644 

10,67< 

^,078 

i 

i 

i 

i 

1 

8,618,198 

Route 5 

53,967 

145.026 

621.984 

547,743 

JT 

^,240 

678.650 

Total 

747,364 

1.329,953 11.075,451 

10,122,387 

11,25 

^318 

9,296.848 
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1364 I. EASTERN’S DECLINING PORTION OP THE POTENTIAL SOUTHERN TRANSCONTINENTAL 
ROUTE 1/ 



Total 

Passengers 

EAL 

Passengers 

EAL 

Percent 

March 1947 

5,436 

1.696 

31.2 

March 1954 

15,635 

2.871 

18.4 

Sept. 1947 

5,995 

1,764 

28.4 

Sept. 1954 

15,811 

2.784 

17.6 

March & Sept. 1947 

11.431 

3,640 

30.3 

March & Sept. 1954 

31.446 

5.655 

17.9 

Percent f or - 

fl75.9flfc 

f52.2^5> 

-41.0‘5b 


/ 

/ 


/ 


II. AVERAGE LOAD FACTORS (HOUSTON-SAN ANTONIO) 

1947 

1954 36.0'55) 

Percent decrease 13.2<?5) 




\ 


1/ Excluding; traffic between South Florida and Route S cities west of New Orleans. 
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1399 [ Received Nov. 21, 1955 CAB] 

1400 BRIEF OF EASTERN AIR UNES, INC.I 

TO EXAMINER FERDINAND D. MORAlir 

This proceeding involves the question as to whe^er the temporary 

Texas and 

the West Coast, approved by the Board in the Southern Service to the 
West Case , Docket 1102 et al., 12 C.A.B. 518 (1951)| 14 C. A.B. 310 
(1951), 15 C.A.B. 94 (1952), Order E-7915 (1953), ojrder E-8466 (1954), 
Order E-8705 (1954), should be renewed, and whetheij Continental's tem¬ 
porary certificate authorization to operate between Sap Antonio and Houston 

I 

I as part of the interchange operation with American shWld be renewed. 

As the issues have been limited by the Board and the Examiner, 
Eastern has thus far been permitted to participate onl^ for the purpose of 

i 

showing why the public interest will not be served by t|ie renewal of Con¬ 
tinental's Houston-San Antonio authorization. See Bo^rd Order No. E-9577, 

j 

September 19, 1955, and the Examiner's rulings on evidence at the hearing. 

i 

Eastern has not waived (Tr. 6-10), and does not! waive, its objections 
to the restrictions imposed as to issues and evidence i^ this proceeding. 

i 

1401 Even as the issues were limited by the Board, Eastern assumed 

I 

that it would be permitted to show — as part of the reasons why Continen- 
, tal's Houston-San Antonio authorization should not be i[enewed — that (1) 

i 

the Continental-American interchange results in wasteful diversion and in 
uneconomic load factors (for both Continental and Eastern) between Houston 
and San Antonio; and (2) other available alternatives would result in far 
better service to the traveling public without harmful effects on other 

I 

! carriers. It seemed inconceivable that the Board wouid try to decide 

I 

what is best suited to the public interest and the public {convenience and 

I 

! necessity without considering any of the possible alternative methods of 

serving the traveling public in the areas involved. j 
1 To Eastern's surprise, the Examiner declined to receive evidence 

i which might tend to show that the public need for Houston-West Coast 

i 

service would be met more adequately and more economically by other 
methods than the Continental-American interchange. | 


Continental-American and Braniff-TWA interchanges between 
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If a commission were considering the problem of poverty and were 
to reject evidence on all alternative solutions except EXTERMINATION 
OF ALL PAUPERS, almost everyone would agree that the commission’s 
approach was unreasonable. The only defenders of such a narrow study 
would be those who felt that liquidation represented the only possible 
answer and who preferred not to consider ways and means of alleviating 
poverty. 

The situation in this case is analogous. Among the alternatives to 
a Continental-American interchange between Houston and the West Coast 
are: 

(1) An Eastern-Continental-American interchange between the 
West Coast and Houston (or New Orleans or some other major point east 
of Houston) via El Paso and San Antonio. 

(2) Extension of Eastern west from San Antonio to El Paso and an 
Eastern-American interchange to and from the West Coast. 

(3) Extension of Eastern west from San Antonio to the West Coast. 

All such alternatives were presented to the Board by Eastern’s 

motion, filed May 9, 1955, requesting that the Board consolidate into 
this proceeding an investigation of various possible interchanges and also 
new route proposals involving the same area — i.e. , Texas-West Coast. 
Eastern pointed out that its route application included a San Antonio-El 
Paso segment which, combined with Eastern’s existing Houston-San 
Antonio segment, represented precisely the same route authority sought 
by Continental. Likewise, it was pointed out to the Board that the inter¬ 
change investigation requested by Eastern would include the possibility 
that Eastern and American could interchange at El Paso upon extension of 
Eastern to that point — an interchange which would be foreclosed if the 
Continental-American interchange were to be renewed. Thus it seemed 
clear that, in accordance with the doctrine of Ashbacker Radio Corp. v. 
Federal Communications Commission , 326 U.S. 327 (1945), and North¬ 
west Airlines v. Civil Aeronautics Board , 194 F.2d 339 (D.C. Cir. 1952), 
Eastern was entitled to a comparative hearing of its proposals; along with 






t 




m-4 

mi 




4 



155 


I [1402, 1403] 

those of Continental and American. In addition, Eastern has pointed out 
to the Board the fact that a three-carrier interchange - Eastern, Conti- 

i 

nental and American — could be considered in the investigation and might 
well prove to be preferable to the Continental-American interchange. 

Such alternatives were rejected by the Board as possible subjects 

for authorization in connection with this proceeding, |and the Examiner 

! 

I 

refused even to consider evidence as to their feasibility as a part of the 
’’comparative public interest” to be determined in passing on the Conti¬ 
nental-American proposal. I 

The Board cannot properly decide this case in a vacuum, and must 

I 

consider the available alternatives. Eastern has a right to a comparative 

i 

hearing on its proposals, and cannot lawfully be precluded by authoriza¬ 
tion of Continental and American without consideratiqn of Eastern’s appli¬ 
cations. I 

I 

1403 Eastern has been gravely handicapped in its attempt to present 

1 

pertinent evidence, and since the record does not coi^tain much of the 
evidence which would show the vast superiority of Eaistem’s proposals 
over the Continental-American interchange, this bridf must be limited to 
a showing of only some of the indications that the Cop^ental-American 
proposal should be rejected by the Board as being coi|trary to the public 
interest and as being a most inadequate substitute for the authorization 
which is most greatly needed. 

i 

I 

I. 

THE CONTINENTAL-AMERICAN INTERCHANGE I^ CONTRARY TO 

THE PUBLIC INTEREST 

1 

i 

i 

At the time that the Board originally decided to jauthorize Houston- 
West Coast interchange service it announced "certain! principles or stand¬ 
ards which we believe will be useful as guides to judgfuent in this and 
future cases" as follows (12 C. A. B. 538): I 

'It would appear to be fundamental that the jinterchanges which 
would best satisfy the public interest would be those vdiich would 
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would cause the minimum interference with the existing route 
pattern and this, of course, save in exceptional cases, would 
favor interchanges that were not dependent upon new route exten¬ 
sions with their attendant cost and competitive implications to 
implement them. It would also seem to be a basic requirement 
that sound interchanges should provide an improved through serv¬ 
ice over reasonably direct routes. And, finally, it should be con¬ 
sidered that the interchange arrangement which would be most 
consistent with the public interest would be one which would leave 
substantially undisturbed the historical participation of the various 
existing carriers in the traffic movement to be served, and which 
would not cause undue diversion. This is but another way of saying 
that an interchange to be in the public interest must not result in 
the creation of uneconomic competition. 

On the basis of those principles, the proposed Continental-American 
interchange was plainly contrary to the public interest, as it necessitated 
a costly route extension, caused undue diversion and uneconomic competi¬ 
tion, and disturbed the historical participation in the traffic movement to 
be served — a movement in which Continental had virtually no historical 
interest, as shown by the record in the Southern Service to the West Case 
and as is indicated in this case. 

1404 However, the Board soon found that it was faced with an ^'exceptional 

case" which required temporary authorization of the Continental-American 
interchange. Braniff, which had been selected by the Board to provide 
the Houston-San Antonio part of a Braniff-Continental-American inter¬ 
change, ran into difficulties as to equipment and personnel utilization on 
that short segment, and the Board also discovered that Braniff had con¬ 
flicting economic interests in that it could make more money by carr 3 ring 
traffic to Dallas or Amarillo for connections to the West Coast rather than 
carr 3 ring it to San Antonio on the interchange operation. See 14 C. A. B. 
313. The Board determined simultaneously that an Eastern-Braniff-TWA 
interchange from South Florida through Houston, Dallas, and Amarillo to 
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the West Coast might be in the public interest (as it was later found to be, 

i 

then set aside on further hearing), and that therefor^ Braniff and Eastern 

i 

— the only certificated trunkline carriers between Houston and San Antonio 

j 

-- would probably be in competition for Houston-Wedt Coast traffic over 
the Dallas/Amarillo routing and thus ineligible to participate in an inter¬ 
change via San Antonio. I 

I 

Accordingly, the Board extended Continental to Houston and author¬ 
ized a Continental-American interchange, although i^ recognized that such 
an interchange had disadvantages and short-comings land would divert 

I 

substantial traffic from Eastern and Braniff. See 14 C. A.B. 313-314. 
However, in recognition of the ’’untried nature” of thfe Continental-American 

i 

interchange, the Board provided for ’’reexamining thb situation after a 

i 

sufficient period of experience thereunder. ” Ibid . | 

This is the proceeding in which the Board ostehsibly is "re-examining” 

i 

the Continental-American interchange, although the poard and the Exam- 

I 

iner have refused to consider the only alternative whjch would meet the 
standards of public interest and which would have noi^e of the ’’disadvantages’ 

I 

and ’’shortcomings” which the Board saw — and cori^ectly — in the Conti¬ 
nental- American interchange. 

One thing is abundantly clear from the meager record which the 
Board and the Examiner have permitted in this case |- Continental’s 
Houston-San Antonio service has had a severely destjmctive effect on the 
long-standing services of Eastern (Tr. 326-327) and jBraniff between those 

I 

points. Braniff, which has no ”back-up” traffic to or from the east or 
west of the Houston San Antonio segment, has been fbrced to abandon 

service on that segment, despite the fact that it pioneered service there 

i 

for many years before Continental even showed an interest in the general 

i 

vicinity. The effect on Eastern has been harmful alsfc), despite Braniff’s 
withdrawal. The record shows that Eastern’s load factor between Houston 
and San Antonio, which was only 41.5% in 1947 (befoi[e Continental’s in- 
vasion), fell off by 13.2% to only 36% in 1954, as a result of Continental’s 
diversion. See EAL Exhibit A, Attachment No. 3. pastern’s loss of 
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Houston-San Antonio traffic occurred despite the provision of progress¬ 
ively more and better Eastern service with the most modem types of. 
aircraft, as will be seen from the Aviation Guides. 

Obviously, Continentars invasion has resulted in great losses for 
the two operators — Eastern and Braniff — which pioneered and developed 
Houston-San Antonio service long before Continental entered the field. 

What of Continental? Has the operation of Houston-San Antonio 
service made Continental wealthy? Quite to the contrary. The record 
shows that Continental also is losing vast sums of money by operating on 
the Houston-San Antonio segment. Continental's witness testified that 
Continental needed at least a 50% load factor to break even on the equip¬ 
ment used on the interchange (Tr. 159-161). Yet Continental's exhibits 
show (CAL-19) that Continental's Houston-San Antonio load factors did 
not approach 50% on the average in any month of the two-year period 
covered by Continental's study '. Only a very few individual flights averaged 
as much as 50% during any month of the study on the Houston-San Antonio 
segment, and the great majority of flights had average monthly load 
factors ranging from 25% to 45%. Clearly, the Houston-San Antonio 
segment has not represented a bonanza to Continental, but rather has 
been a drag on the economic health of Continental's entire system (Tr. 
161-163). 

Indeed, it may be seriously questioned whether the interchange 
itself has contributed anything of value to Continental, in view of the fact 
that it maintained generally better load factors when the interchange was 
discontinued because of American's strike than it did in other months 
(CAL-19, p. 2). Such a resiilt can hardly be explained entirely by the 
suggestion that American's regular traffic chose the circuitous routings 
afforded by Continental. 

Continental contends, of course, that its operation of the Houston- 
San Antonio segment is essential in order to supply the excellent load 
factors which it enjoys on its San Antonio-El Pasp segment. Such a con¬ 
tention is purest speculation, since Continental has never attempted a 
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San Antonio-West Coast interchange apart from the Hpuston operation. 

The extremely high load factors which Continental has | had between San 
Antonio and El Paso (CAL-19 and CAL-20) strongly suggest that many 
San Antonio-West Coast passengers might have been a^ommodated on 
the interchange flights if Houston passengers had not ijreempted the avail- 

i 

able seats. It may be noted from CAL-20 particularly in conjunction with 
the explanation in CAL-22, that during ContinentaPs high months a very 
large percentage of its total flights on the San AntoniojEl Paso segment 
operated at a 100% load factor. Even without the Houston traffic, Conti¬ 
nental undoubtedly would have had excellent load factoj^s on such flights, 
considering the many San Antonio passengers who undoubtedly were 
^'unabled^' on flights with such load factors. | 

But Continental unquestionably can retain the Houston-West Coast 

I 

traffic even though its Houston-San Antonio segment is discontinued. As 
will be shown later herein, an Eastern-Continental American interchange 

j 

(with transfers of aircraft at San Antonio and El Paso)| would retain all of 
such traffic for Continental and would contribute a lar^e amount of addi¬ 
tional traffic to and from points east of Houston. In addition, it would 
relieve Continental of the economic drain caused by its present unprofitable 
Houston-San Antonio operation, and would provide more and better 
service for the public. 


Houston-San Antonio 
large amount of the 


Even without any interchange operation over the| 
segment, Continental undoubtedly would retain a very 
Houston-West Coast traffic which it now carries. Eaifetern would have 
every incentive to carry not only Houston traffic but ulso New Orleans, 
Birmingham and Atlanta traffic to and from San Antodio for connections 
with Continental, and many travelers would be attractied to that direct 

i 

routing. | 

1 

Moreover, normal traffic growth undoubtedly wpuld assure a high 

I 

load factor on a San Antonio-west operation even without the Houston-west 
traffic (Tr. 219-220). | 

In summary, the Continental-American interchmige is contrary to 
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the public interest because: 

1. It involves quadruplicative, wasteful and destructive route 
mileage for Continental between Houston and San Antonio, and 
creates severe diversion from the pioneer carriers — Eastern and 
Braniff. 

2. It results in uneconomic operations between Houston and 
San Antonio by both Continental and Eastern and in complete elimin¬ 
ation of Braniff from the market* 

3. It is completely unnecessary, since Continental could oper¬ 
ate at far greater profit by confining its operations to the San Antonio 
El Paso segment where it has high load factors and by abandoning 
the Houston-San Antonio segment where it now regularly suffers 
great losses and inflicts serious harm on Eastern. 

II. 

THE CONTINENTAL-AMERICAN INTERCHANGE SHOULD NOT BE 
CONTINUED OUT OF SYMPATHY FOR CONTINENTAL 

Much of ContinentaTs presentation in this proceeding was directed 

to the proposition that the Continental-American interchange (and Houston) 

represented the only salvation of ContinentaTs system, being the only 

profitable operation of an otherwise forlorn airline wandering over the 

wastelands of the west. That contention was unimpressive when it was 

first presented. It is ridiculous today. 

1408 Within the past week, Continental has become trans-Continental. 

{ 

See the Denver Service Case , Docket 1841 et al ., decided November 14, 
1955, in which Continental was given the only new transcontinent route 

I 

ever established during the nearly twenty years since the Board was 
created. Far from being tlie poor little airline which begged for a few 
of the crumbs falling from ^American's Texas-West Coast monopoly table. 
Continental overnight has become a major competitor of American between 
the second and third largest metropolitan areas in the Nation — Chicago 
and Los Angeles. 

By way of contrast, the Board is reminded that it was only a little 
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over a year ago (August 23, 1954, Order E-8579) that|the Board finally 

I 

concluded that Eastern could not even be allowed to cdmpete by interchange 
with the American Airlines southern transcontinental piionopoly. In the 
course of reaching that conclusion to freeze Eastern dut of the southern 

I 

transcontinental traffic which it pioneered, the Board jstated (12 C. A. B. 
534-535) its ^’considered opinion that further route expansion in our do¬ 
mestic trunk-line network would present problems of Serious difficulty” 

I 

I 

and that ’’the task of proving public convenience and necessity in satisfying 
the statutory requirements would place a difficult, if not insurmountable, 
burden upon the air carriers which would undertake td sponsor further 

i 

route extensions of any substantial character” and that ”the difficulty of 
reconciling any material route expansion with the statutory mandate look- 

j 

ing toward the development of an economically sound air transportation 
system would seem to present to the applicant a majoj*, if not insurmount¬ 
able task. . . ” I 

After announcing that ’’considered opinion” as tl^e basis for refusing 
to create even one southern transcontinental carrier ^d for refusing to 
give American ^ competition — even by interchange between the South¬ 
east and the West Coast, the Board has now placed a i^ourth carrier be- 

! 

tween Chicago and the West Coast and has created substantial additional 
single-carrier routes in the northern half of the Nation. 

1409 Whatever else may be said concerning these developments, it is 

[ 

entirely clear that Continental need no longer inflict itself on the territory 
of Eastern and Braniff on the pretense that it is poor Ud weak and de- 

I 

serves sympathy. | 

III. 

EASTERN HAS BEEN UNLAWFULLY DENIED 
A HEARING IN THIS CASE 

i 

As noted above, Eastern has specifically requested hearing in this 

i 

proceeding with respect to (1) a proposal for route extension from San 

I 

Antonio to El Paso thus creating a Houston-El Paso rbute identical with 
that sought by Continental in this case; (2) a possible Interchange at El 
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Paso between Eastern and American to provide exactly the same service 
between Houston and the West Coast as is proposed under the Continental- 
American interchange; (3) other possible interchanges including a possible 
three-carrier (Eastern-Continental-American) service between Texas and 
the West Coast via San Antonio and El Paso; and (4) other new route pro¬ 
posals which would provide the same Texas-West Coast service by one 
carrier which is proposed by interchange in this proceeding. 

Eastern* s request for consolidated hearing was filed well in advance 
of the time required by the Board*s Pules of Practice, and there can be 
no procedural objections to the manner in which Eastern made its request. 

It is now well established that where two or more applications pending 
before the Board propose substantially identical service, the applicants 
are entitled to a **comparative hearing** of the applications. See the Ash- 
backer and Northwest Airlines decisions cited above. In the Northwest 
decision, the Court required a comparative hearing even where the request 
for consolidation was not timely filed. 

Here there can be no doubt that Eastern*s proposals included service 
which is substantially identical with that proposed applicants in this pro¬ 
ceeding. In addition. Eastern* s proposal to provide interchange service 

in combination with American via El Paso is identical with the Conti¬ 
nental-American proposal insofar as Texas-West Coast service is con¬ 
cerned, and if the Continental-American interchange were to be continued 
Eastern*s proposal would be precluded. 

It would be difficult to find any applications which are more clearly 
**mutually exclusive** than the Eastern application and the Continental- 
American proposal. Thus, under the doctrine of the Ashbacker and North¬ 
west decisions. Eastern plainly is entitled to a **comparative hearing**, 
and the action of the Board and the Examiner in refusing evidence with 
respect to Eastern* s proposal is unlawful. As recently stated by the United 
States Court of Appeals for the District of Columbia Circuit in Delta Air 
lines V. Civil Aeronautics Board , No. 12,694, October 24, 1955, **where 
the applications of two qualified applicants for a license are as a matter of 
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economic fact mutually exclusive, each applicant is Entitled to a compar* 
ative hearing and consideration with his adversary''. | 

It may be noted that the doctrine of the Delta case requires that 
the Board either give Eastern a "comparative hearinf^" on its application 
or, at the minimum, give Eastern an opportunity in i preliminary hearing 

i 

to show that its proposal and that of Continental are mutually exclusive. 
The Court has stated that a later hearing will not do, j even though decision 

I 

on one of the applications be deferred until the hearing has been held on 
the other. Of course, there has been no suggestion that the decision on 
the Continental-American proposal might be deferred until Eastern has 
a hearing on its application, but even if that were suggested, such a pro¬ 
cedure obviously would not meet the requirements lai^J down by the Court 
of Appeals. 

The Board and the Examiner have denied Eastei^ the right to pre- 

1 

sent any evidence concerning its proposal in this proceeding, and conse- 

i 

quently the proceeding plainly lacks due process and dan produce no lawful 
conclusion unless the Continental-American applicaticjn is denied. 

IV. i 


THE PUBUC INTEREST WOULD BE FAR BETTER SERVED BY 
OTHER ALTERNATIVES THAN BY A CONTINENTALi-AMERICAN IN¬ 
TERCHANGE I 

1 

As noted above, the Board within the past few d^ys has certificated 

I 

a fourth trunkline carrier between Chicago and the Wejst Coast. In the 
same decision (the Denver Service Case , decided November 14, 1955), 
the Board has authorized very extensive one-carrier transcontinental 

competitive services between numerous large populatii>n centers in the 

1 

northern half of the United States. In doing so, the Boiard has rejected 

I 

interchange service as a possible substitute for one-carrier service 
stating in part as follows (pp. 4-5): 

"As compared with single carrier, single pl^e service, an 

j 

interchange service is more limited in its flexibility and does not 

i 

as readily permit the frequent modifications in service necessary 
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to meet the changing needs of air transportation. This arises 
chiefly from the fact that where two airlines managements must 
agree on each schedule change, the alteration of scheduling often 
becomes a laborious process. We conclude that an interchange 
service recommended by the Examiner would inhibit the experi¬ 
mentation necessary to produce the schedules and services which 
are most suited to Denver^s needs. ” 

It may be noted that the difficulties inherent in interchanges are 
well illustrated by the record in this case. The record shows (CAL-18) 

. that coach service was not inaugurated between Houston and the West 
: Coast until September 26, 1954 although coach service had been widespread 
through the coimtry on single carrier routes for many years before that 
date. The record further shows (Tr. 146-147) that it took many months 
for Continental and American to reach an agreement on inauguration of 
coach services. This is only one illustration of the defects inherent in . 
interchange service. 

The Board’s recent decision in the Denver Service Case raises the 
pertinent question as to why the Board refused to consider in this proceed¬ 
ing the one-carrier services proposed by Eastern between Texas and the 
West Coast. Surely if the major centers of the North are entitled to even 
additional one-carrier trunkline competition, it would seem that the great 
centers of population and industry in the South are entitled to at least one 
one-carrier trunkline service to and from the West Coast. If inter¬ 
change is inadequate even to supplement the multiple one-carrier services 
available between northern points, surely interchange is inadequate to 
provide the only service between the major points in the southern half of 
the United States. 

It should be emphasized that ^ of the civic intervenors who appeared 
in support of the Continental-American interchange stated (Tr. 47, 49, 53, 
59) that they had assumed that the only service which could result from 
this proceeding would be a Continental-American interchange, and they 
therefore did not consider the relative merits of such an interchange as 
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i 

contrasted with a one-carrier or other interchange service. The Board 
well knows that the same civic intervenors vigorously contended in the 

i 

Southern Service to the West Case that only a single-farrier service 
would ever adequately meet their needs. 

It follows that the Continental-American interchange proposal should 

1 

be rejected because it would be inadequate to meet th^ great public needs 
between Texas and the West Coast. j 

If the Board should ultimately conclude that an ijnterchange between 
Houston and the West Coast should be authorized, thei^ Eastern submits 
that the Continental-American interchange should nevertheless be rejected 
on the groimd that a far better interchange would be ah Eastern-Continental- 
American interchange under which aircraft would be ejxchanged at San 

Antonio and El Paso. As demonstrated above, Continental and Eastern 

i 

both operate between Houston and San Antonio with uneconomic load factors. 

I 

By eliminating Continental’s Houston-San Antonio segi^ent and by t 3 ring 

i 

Eastern’s Route 5 services into an interchange operation in cooperation 

with Continental and American, the Board could be assured (1) that the 

I 

load factors between Houston and San Antonio would bh very substantially 
improved; (2) that Continental’s San Antonio-El Paso Service would retain 
all of the Houston-West Coast traffic which it now carjries; and (3) that 

I 

Eastern*s services to and from points east of Houston!would contribute 
1413 additional traffic to support additional service o|er the interchange 

routing. Clearly such a three-carrier interchange wo|ild be preferable to 

I 

the Continental-American interchange. Also, it woulc| have none of the 
objections which the Board found with respect to the B^aniff-Continental- 

I 

American interchange, as noted above, since Eastern*;s aircraft and crews 

I 

could be operated, with excellent utilization, to and frbm points east of 

Houston and since Eastern would have no conflict of in^rest such as Braniff 

] 

was found to have. Likewise, such an interchange woijld not conflict with 
the principles of interchange announced by the Board iji the first Southern 

Service to the West Case decision, since it would involve no new route 

. 

extensions and would maintain historical traffic participation. 


I 
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If a two-carrier interchange between Texas and the West Coast via 
El Paso is desired, then an Eastern-American interchange would be de¬ 
cidedly preferable to the Continental-American interchange, since Eastern 

I 

could contribute traffic to and from points east of Houston. At the same 
time, extension of Eastern to El Paso would provide the first competitive 
service of any kind between San Antonio and El Paso, whereas extension 
of Continental to H )uston results in the creation of a fourth carrier between 
San Antonio and Houston where Eastern, Braniff and Trans-Texas already 
are permanently certificated. Certainly some competitive service should 
be provided between San Antonio and El Paso before a fourth carrier is 
considered between San Antonio and Houston. 

Eastern recognizes that the alternatives discussed above are not 
included within the issues on which the Board and the Examiner have 
permitted evidence to be presented in this proceeding. As a consequence, 
the record in this case gives Only a hint of the very substantial evidence 
and reasoning which would require that the Continental-American inter¬ 
change be rejected and that one of the alternatives hereinabove set 
out be approved by the Board. Eastern urges the Board to consider such 
evidence and such arguments’ as are apparent from the record. Upon such 
consideration, Eastern believes that the Board will conclude that the Con¬ 
tinental-American interchange should be disapproved and that Continental's 
temporary authorization between San Antonio and Houston should be termin¬ 
ated. In any event, the Boai^d must conclude that the hearing in this case 
is grossly inadequate to support approval of such proposals. 

WHEREFOHE, Eastern requests the Examiner to make findings in 
accordance with discussion set forth above, and that the Examiner rec¬ 
ommend denial of the Continental application for continued authorization 
between Houston and San Antonio and denial of the Continental-American 
interchange proposal. 

Respectfully submitted, 

GAMBRELL, HARLAN, RUSSELL, MOYE & RICHARDSON 

Attorneys for Eastern Air lines, Inc. 

(Certificate of Service) 
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UNITED STATES OF AMEHCA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


[ 1486] 


HOUSTON-CAUFORNIA INTERCHANGE C|iSE 
DOCKET NOS. 6597 AND 6749. I 


The public convenience and necessity require that Continental continue to 

i 

serve Houston, Texas, on interchange flights s(^ long as the Conti¬ 
nental-American interchange agreement has Bo^rd approval. 

I 

Continuation of the Braniff-TWA interchange agreement with no limitations 
as to frequency of service is not adverse to the jpublic interest, and 
to continue for an indefinite period. | 

j 

Appearances: | 

i 

H. F. Scheurer, Jr ., for Continental Air Line^, Inc. 

Clifton J. Stratton , Jr., for American Airlines, Inc. 

i 

Hubert A. Schneider and B. Howell Hill for Br^iff Airways, Inc. 
James K. Crimmins and Donald L. Deming foij: Trans World Air¬ 
lines, Inc. 

E. Smythe Gambrell , W. Glen Harlan , and Harpld L. Russell for 
Eastern Air Lines, Inc. I 

Vincent L, Gingerich for Trans-Texas Airways! 

Brackley Shaw for the City of Dallas and Dallas! Chamber of Commerce 

I 

James Gagnon for the City of El Paso, El Paso Chamber of Commerce, 
and the Airport Board 

W. H. Reid for the City of Houston | 

Howell Jones for the San Antonio Chamber of Commerce, the City 

of San Antonio, and the South Texas Chamber ^f Commerce 

i 

James A. Tomlinson for the Bureau of Air Ope^tions 
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INITIAL DECISION OF EXAMINER FERDINAND D. MORAN 
This is a consolidated proceeding involving two temporary inter¬ 
change operations between Texas and California approved by the Board 
in the Southern Service to the West Case.—^ First, it concerns the appli¬ 
cation of Continental Air Lines, Inc., (Continental) in Docket No. 6597 
for renewal of its San Antonio-Houston authority to permit continuation 

of its interchange service with American Airlines, Inc., (American) 
between Houston and California points, via El Paso; and, second, the in¬ 
vestigation instituted by the Board in Docket No. 6749 relating to the con¬ 
tinuation of the interchange between Braniff Airways, Inc., (Braniff) and 
Trans World Airlines, Inc., (TWA) on an unlimited schedule basis between 

Houston and California points, via Amarillo. 

2 / 

Leave to intervene- has been granted to the Air Line Pilots Asso¬ 
ciation, International (ALPA); American, the City of Dallas and the Dallas 
Chamber of Commerce, Eastern Air lines, Inc., (Eastern), the City of 
El Paso, the City and Chamber of Commerce of Houston, the City and 
Chamber of Commerce of San Antonio and the South Texas Chamber of 
Commerce, and Trans-Texas Airways. 

After due notice to the public and interested parties a hearing was 
held at Washington, D. C. Thereafter briefs to the Examiner were filed 
by the parties. 

As framed by the Board the issues in this proceeding are limited 
solely to matters relating to the continued authorization of the two inter¬ 
change services.-^ 


1/ Docket No. 1102 etal., 12C.A.B. 518 (1951), 14C.A.B. 310 (1951), 
15C.A.B. 94 (1952), order Nos. E-7915, E-8466, and E-8705. 

2/ Interventions in behalf of cities will be referred to herein by the city 
name whether leave to intervene was granted to the city, its chamber of 
commerce, or both. Reference to the airlines will also be made by their 
short names, 

3/ Order Nos. E-9438, July 28, 1955, and E-9572, September 16, 1955. 
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K 1488 The Board specifically limited the scope of this proceeding to the 

I 

> following; | 

j 

(1) Renewal of Continentars authorization io serve Houston 



as the terminal of segment 2 of route No. 29 pursuant to Houston- 

San Antonio-West interchange agreement with American. 

i 

(2) Renewal of approval of the Braniff-TW^ agreement for 
interchange flights between Houston and the West Coast; and 

(3) Elimination of the restriction limiting ©raniff-TWA to a 
single daily round-trip interchange schedule, th|is giving Braniff 
and TWA an opportimity to increase their schedules and participa¬ 
tion in the Houston-West Coast and Dallas-West Coast markets. 

i 

Both interchange operations under consideratioi^ are governed by 
section 412(b) of the Act, which provides that agreements to conduct such 

services will be approved by the Board if it does not find them to be adverse 

I 

to the public interest. The route renewal question presented by ContinentaTs 
application under section 401 of the Act is in the statu^ of an interchange 
issue in that it concerns only the need for the Houston^San Antonio extension 
for purposes of interchange service in conjunction witk American. 
CONTINENTAL-AMERICAN INTERCHAN(fcE 
On July 13, 1951, the Board amended Continental's certificate for 

route No. 29 to authorize that carrier to serve Houston for a temporary 

4/ i 

period of three years-' in the operation of through sejrvice between that 
city and San Antonio and points west of El Paso |>n route No. 4 by 

interchange of aircraft with American. I 

i 

4/ Order No. E-5531. Order No. E-5532, adopted July 13, 1951, author¬ 
ized Continental to serve Houston by exemption until ifs certificate became 
effective on September 11, 1951. In accordance with ^e terms of its 
certificate Continental's service to Houston would have ceased on Septem¬ 
ber 11, 1954, but for the fact that its application for renewal was timely 
filed on March 22, 1954. As a result, it continues to |serve Houston 
pending decision herein by virtue of the provisions of Section 9(b) of the 
Administrative Procedure Act. j 


170 


[1489, 1490] 

Continentars service is subject to the restriction that it shall serve 
Houston only on through flights operated between that city and points west 
of El Paso pursuant to its interchange agreement with American. Under 
the restriction it cannot serve any point between San Antonio and. El Paso 
on any interchange flight. It requests renewal on a permanent or further 
temporary basis subject to the same restriction. 

Continental and American and the city intervenors, El Paso, Houston 
and San Antonio, take the position that ContinentaPs extension to Houston 
for interchange purposes is required by the public convenience and neces¬ 
sity and should be renewed and made permanent.. Braniff and Eastern 
submit that renewal of ContinentaPs authority is not required. The Bureau 
of Air Operations (Bureau) takes the position that Continental should con¬ 
tinue to serve Houston on interchange flights so long as its agreement with 
American has Board approval. 

Continental and American inaugurated interchange service between 
Houston and Los Angeles via San Antonio and El Paso on July 27, 1951, 
with one round-trip flight a day, utilizing DC-6 equipment. In addition to 

) 

the daily round-trip interchange service, a connection available at El Paso 
provided service between Houston and San Francisco/Oakland, Phoenix 
and Tucson. On November 1, 1951, Continental and American inaugurated 
two daily round-trip flights with DC-6 equipment. One year later the serv¬ 
ice was increased to three daily round-trip first-class flights, two with 
DC-6 equipment and one with Convair 240 equipment. On September 26, 
1951, 3 . coach flight with DC-6 equipment was substituted for one of the 
first-class DC-6 services. At the present time there are three daily 
round-trip flights via the interchange, two first-class DC-6B ser^^ces 
1490 and one coach service with DC-6 equipment. The first-class services 
operate between Houston and San Francisco via San Antonio, El Paso and 
Phoenix on one trip, and between Houston and Los Angeles via. San' Antonio 
and El Paso on the other. Tie coach flight provides service between 
Houston and Los Angeles via San Antonio, El Paso and San Diego. . 

Prior to the Continental-American interchange, traffic between 
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Houston and El Paso and points west thereof on Ameiican*s route was 

I 

required to utilize a two-carrier connecting service \|ia Dallas, traveling 
a greater distance. Elimination of both the circuity dnd change of planes 
has benefited the traveling public, providing through-plane services 

I 

between: 

Houston and Los Angeles 

San Francisco I 
San Diego 
Phoenix 

El Paso I 

and between I 


1491 


San Antonio and Los Angeles 

San Francisco 
San Diego | 

Phoenix j 

In addition, the interchange schedules also provide coordinated 
connections via El Paso which supplement the throughj services. Counting 
both through-plane and integrated connecting servicesi the following daily 
frequencies are currently scheduled: 

1 

City pair No. of flights Seats per day 


San 

Antonio 


- Los Angeles 

6 

376 

- San Francisco 

5 

270 

- San Diego 

1 

3 

214 

- Phoenix 

5 1 

270 

- Tucson 

5 

270 

- El Paso 

6 

1 

376 

- Los Angeles 

i 

6 

376 

- San Francisco 

5 

270 

- San Diego 

3 

214 

j 

- Phoenix 

5 

270 

- Tucson 

5 

270 

- El Paso 

6 

376 


The interchange not only makes four-engine express service possible 
between San Antonio and El Paso, but also greater frequency between 
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Houston and San Antonio. «« 

5 / 

As shown in the table footnoted below,— the interchange flights 
carried approximately 100,000 passengers, or more than 266 passengers « 

a day, during the year ended March 31, 1955. Between Houston 


5/ Total passengers carried by Continental- 

•American interchange 

flights for the year ended March 31, 1955. 



Between points receiving 



new one-plane service 




Houston 

- El Paso 

10,833 

4. 


- Phoenix 

1,728 



- San Diego 

2,353 

4 - 


- Los Angeles 

12,738 



- San Francisco 

3,486 

* -4 

San Antonio 

- Phoenix 

2,079 



- San Diego 

2,131 



- Los Angeles 

10,984 

i 

i 


- San Francisco 

4,898 

« • * 



517530 

51,230 i 

Between other points receiving 


1 

one-plane service 




Houston 

- San Antonio 

10,713 


San Antonio 

- El Paso 

11,579 





22,292 /V 

For connection to other points 


23,729 • 


1 

Total - - 

- - 97,251 


These figures undoubtedly understate the number of travelers who 
will be similarly benefited during the current year since they reflect less 
than a full year’s operation of exclusively four-engine service and barely t 

six months’ operation of coach service on the interchange, and are dis- . ^ 

torted downward by inclusion of August 1954 when American’s pilots were 
on strike and the interchange did not operate. * 

* Service not authorized prior to extension of Continental to Houston 
and approval of the Continental-American interchange.. ^ 
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1 

and other points interchange passengers totaled 41,851, or 115 per day, 

I 

and between San Antonio and other points they totaled 42,384, or 116 per 
day. The Houston-San Antonio segment was utilized 51,597 persons 
during the same 12-month period, or a daily average (i>f 141. 

I 

Continental* s Houston-San Antonio route extension is vital to the 

I 

interchange operation. Fifty-three percent of the tota^ passengers carried 
on the interchange flights moved over this segment. C^f these, 74 percent 
also traveled between San Antonio and El Paso. In tez^ms of revenue 
passenger-miles, the Houston-San Antonio segment contributed about 

i 

10 million revenue passenger-miles in the year ended March 1955. The 

I 

San Antonio-El Paso segment accoimted for about 42 znillion revenue 
passenger-miles. Thus, of the 52 million revenue passenger-miles gen¬ 
erated over Continental*s portion of the interchange, l|9 percent accrued 
over the Houston-San Antonio segment. But, in addition, 46 percent of 

i 

the passengers utilizing the San Antonio-El Paso portion of the interchange 
also used the Houston-San Antonio portion. In terms of revenue passenger 
miles, 56 percent was generated over Continental*s portion of the inter¬ 
change flights by passengers who traveled to, from, o^ through Houston. 

The fact that certain first-class interchange fligl^ts between San 
Antonio and Houston may be operated at less than a br^ak-even load factor 

I 

over this particular segment alone, as Braniff and Eastern point out, is 
not significant. As Continental*s witness pointed out: |**Some of the flights 

i 

on the Houston-San Antonio segment do have segment load factors of under 
50 percent,—^ but if the Houston-San Antonio segment ^as not operated 
so that you had the fill-up traffic from Houston o^ the San Antonio- 

I 

El Paso segment, then you would begin to cut the San Antonio-El Paso 

i 

segment down to the point that perhaps it, too, would h^ve the uneconomic 
load factors that you are suggesting are being operated over the Houston- 
San Antonio segment. ** | 

I 

6/ This witness indicated that 50 percent was the rougjily estimated 
break-even load factor over the Houston-San Antonio segment on a fully 
allocated basis for the DC-6B first-class service. 
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Houston produces an important part of the traffic receiving new 
one-plane service by the interchange. Of the total of 51,230 passengers 
receiving such service shown in the table last footnoted, 61 percent, or 
three out of every five, originate or terminate at Houston. 

Continental has also provided additional local service in the Houston- 
San Antonio market. As also shown above, interchange flights carried 
10,713 passengers, or 29 passengers daily, between Houston and San 
Antonio during the year ended March 31, 1955. On the basis of survey 
data for March and September 1954, the interchange flights carried 22 
percent of the local traffic between these cities. 

In extending Continental to Houston and authorizing the interchange, 
the Board recognized that the operation would divert traffic from Braniff 
and Easterm but stated: 

''The basic purpose in extending Continental from San Antonio 
to Houston is to provide the latter point with through service to the 
West. The extension is not designed to provide additional or im¬ 
proved service for Houston-San Antonio traffic, which already is 
being adequately served. Nevertheless, Continental may derive 

support from such carriage of local traffic as it can perform inci- 

7/ 

dental to the through service operations under the interchange. 

As Braniff points out, after Continental became identified in the 
Houston market diversion from it was sharply increased. Without regard 
to the increases experienced in over-all traffic volume, Braniff s 
traffic between Houston and the west declined from 7,787 passengers 
during the first six months of 1951 to 1,673 passengers during the first 
six months of 1951 to 1,673 passengers during the first six months of 
1953. It was not imtil the Braniff-TWA interchange was inaugurated in 
January 1955 that Braniff was able to recoup an appreciable part of the 
traffic which it had historically carried. That recoupment has brought 
Braniff to 50 percent of the traffic level which it enjoyed four years earlier. 


7/ 14 C. A. B. 314. 
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I 

Western argues that Continentars Houston-San ,^ntonio service has 
had a destructive effect on its long-standing service oyer this segment. 

It points out that Braniff, which has no '"back-up’" traffic to or from the 
east or west of the segment, has been forced to abandijn service despite 
the fact that it pioneered operations there. Eastern is operating six 
daily round-trip flights between Houston and San Antonio. It asserts that 
despite Braniff"s withdrawal the effect of Continental"d authority on East- 

I 

ern has been harmful, pointing out that its load factor |on the segment, 
which was 41.5 percent in 1947, fell off by 13.2 percept to 36 percent in 
1954. I 

i 

Braniff argues that its interchange with TWA alc^ne can meet the 
needs for through-plane service between Houston and ^e West Coast, and 

i 

that Continental and American without Houston could cbntinue to provide 
interchange service to and from San Antonio. j 

American maintains that withdrawal of Continentiars San Antonio- 
Houston authority, coupled with approval of a continuejl Braniff-TWA 

I 

interchange operation between Houston and the West cdast, is unthinkable 

i 

since it would terminate the Continental-American Houston-West inter- 

I 

1495 change and give Braniff and TWA the only Houstpn-West Coast 

I 

through-plane service. In support of its position American submits that 

such action would deprive it of the opportunity to comi^te effectively for 

i 

Houston-West traffic although it was historically the primary participant 
in such traffic, and would turn the lion’s share of this traffic over to TWA, 
which never participated to any significant degree in Houston-West traffic 
prior to inauguration of the Braniff-TWA interchange ^n 1955. American 
points out that long before institution of the Houston-^ est interchange by 

Continental and American in 1951 it participated in the carriage of the 

i 

bulk of the Houston-West traffic by connection. Institution of the Conti- 

I 

nental-American interchange diminished American’s {participation in the 

i 

carriage of Houston-West passengers by making El Pdso, rather than 

I 

Dallas, the primary routing point. American states jhat in view of the 
benefits to the public from through-plane service bet\^een Houston and the 
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West Coast, it does not complain of this reduction in its length of haul, 
so long as it can participate in the through-plane operation and continue 
to compete for Houston-West traffic. 

American feels that it would be grossly inequitable (1) to make it 
impossible for American to participate in such through-plane service, 
and (2) at the same time give Braniff and TWA a monopoly of through- 
plane operations between Houston and the West Coast. It maintains that 
this would be particularly unfair since TWA, unlike American, was never 
a significant participant in Houston-West traffic until after the Braniff- 
TWA interchange operation. The Board previously found that TWA*s 
historic participation in this traffic was ’’negligible. ” American argues 
that historically TWA never had a route designed to serve Houston-West 
traffic, never sought to develop such traffic, and carried Houston-West 

passengers only on occasional ’’splinter” routings. It points out 
that the unimportance of TWA as a Houston-West carrier is illustrated 
by tabulated traffic data submitted by the Bureau from the surveys for the 
years 1949 through 1954, which show not only the primary routings but 
also every routing made by as many as 5 percent of the number of passen¬ 
gers using the primary routing during any one of the 12 survey periods. 

The data does not include a single Houston- West routing in which TWA 
participated. 

It seems clear that in the absence of the San Antonio-Houston seg¬ 
ment the interchange would offer far less San Antonio-West service than 
at present. Continental states that the existing total pattern of San Antonio- 
West throu^-plane flights would be curtailed, if not eliminated entirely; 

San Antonio-San Diego through service would doubtless be eliminated; and 
San Antonio-San Francisco through service might well also be terminated. 
Continental estimates that the Government would be required to pay half 
a million dollars in subsidy if a San Antonio-West interchange were sub¬ 
stituted for a subsidy-free Houston-West Coast interchange. 

If the interchange were discontinued entirely Continental estimates 
that it would lose more than 34 million revenue passenger-miles^ or almost 
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two million dollars of passenger revenue yearly; and that its revenue 

i 

passenger load factor would decline 14 percent — froih a subsidy-free 

I 

62 percent to a subsidized 48 percent. 

Operation of the interchange has been profitable and contributed to 

j 

the reduction in Continentars subsidy. In the year ended March 31, 1955, 

it accounted for 22.3 percent of Continentars system passengers, 30.0 

! 

percent of its revenue passenger-miles, 32.4 percent jof its cargo ton- 

j 

1497 miles, 27.0 percent of its available seat-miles, | and 30.9 percent 

of its available system ton-miles. According to Contipentars calculations, 
the interchange produced $629,290, or about 74 percent of its operating 

i 

income before subsidy and taxes, but required only $2^ 354,690, or about 

8 / ' 

30 percent of the average investment.— ! 

I 

During the year ended March 31, 1955, Continentars system oper¬ 
ations as a whole required subsidy, and operation of its portion of the 
interchange resulted in a negative subsidy requirement on that part of its 

I 

system. Continentars computations show that theinterchange operation 
earned $279,713 in excess of an 8 percent return afteij taxes for the year 

I 

ended March 31, 1955. Continental submits that its S3^stem operations, 

1 

I 

excluding the interchange, required $591, 620 in subsidy for the year 

i 

ended March 31, 1955, in order to produce an 8 perceiit return after 
taxes. Continental argues that the taxpayer's obligation for maintaining 

I 

its system operations is thereby reduced roughly one-half by the operation 
of the interchange. It states that the reason for this ih the fact that the 

i 

average length of haul per passenger over the interchange is 535.7 miles 

as compared to 358.6 miles over the rest of Continentars system; that 

i 

the passenger load factor on the interchange is 61.9 percent, while over 
the rest of Continental’s system it was 53.3 percent fpr the same period; 

I 

and that since larger four-engine aircraft are used excflusively on the 

8/ In making this income estimate mail was computed at a rate of 50.89 
cents per mail ton-mile. Mail compensation actually received in the 
year ended March 31, 1955, was $489,394. 
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interchange, the total expense per revenue ton-mile is 51.3 cents as 
compared to 64.5 cents for the remainder of Continentars system, which 
, includes the operation of many two-engine aircraft. The contribution of 
the interchange to the efficiency and productivity of Continental, as calcu- 

I 9 / 

lated by that carrier, is shown in the table footnoted below.—' 

The growth of the traffic over the interchange has also exceeded the 
growth of traffic on the rest of Continentars system and has resulted in 
the traffic and revenues received from the operation of the interchange 
becoming a larger part of Continentars total traffic and revenues. 

The Bureau points out that the actual subsidy received by Continental 
for the year ended March 31, 1955, amounted to $130, 279. It contends 
that the primary issue, however, is not the importance of the interchange 
operation as a whole, but whether or not Continental's operations beyond 
San Antonio to Houston should be continued. As to the financial importance 
of the Houston operation to Continental, the Bureau submitted data indi¬ 
cating that, if the interchange had been in operation from San Antonio and 
the service at Houston provided by the interchange eliminated for the 
period ended March 31, 1955, Continental's operating income from the 
interchange operation would have been reduced by $88,447. 


£/ Selected operating factors. Continental Air Lines 

(year ended March 31, 1955) 



CAL-AAL 

Remainder 


Interchange 

of CAL 

. 

operations 

system 

Subsidy requirement (minus) 

Operating ratio 

- $279,713 

$591,620 

(excluding subsidy) 

81.75% 

97.4% 

Length of passenger haul (miles) 

535.7 

358.6 

Passenger load factor 

61.9% 

53.3% 

Passengers per mile flown 

36.0 

18.0 

Cargo pounds per mile flown 

892.8 

401.0 

Passenger revenue per passenger 

$ 31.27 

$ 23.22 

Total expense per passenger 

$ 28.99 

$ 24.72 

Total expense per revenue ton-mile 

51.3? 

64.5? 

Total expense per available ton-mile 

22.9? 

30.4? 
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At the hearing Continental took issue with the ^reau^s figures, 
contending that certain adjustments were necessary ia order to estimate 
accurately the expense savings and revenue loss which would result from 
elimination of its service to Houston. Adjustments o^ the Bureau's cal- 

j 

culations increased its estimated reduction in Contin^tal's net operating 
income by eliminating Houston to $481,551, assuming continued operation 

i 

of the interchange from San Antonio. In rebuttal to t^e Bureau exhibit. 
Continental submitted an estimate of $607,822 as the|amomit by which net 
operating income before subsidy and taxes would be reduced if Houston 
were eliminated from the interchange. While these Estimates, reflecting 
varying assumptions, differ as to the dollar value to Continental of the 

interchange, it does not appear necessary to resolve them since both 

1 

computations reach the conclusion that Continental pzjofits substantially 

i 

from its extension to Houston. | 

The renewal of Continental's authority to servejHouston on inter¬ 
change flights is urged on behalf of the cities of Houston, San Antonio and 

I 

El Paso. This interchange service provides for Houston the most direct 
routing to Los Angeles and San Francisco, an air passenger market of 
16,000 passengers per year. Houston-West Coast passengers would 
otherwise be required to use the longer single-plane service provided by 
the Braniff-TWA interchange or a connecting service at San Antonio or 
Dallas. The Houston-El Paso, Phoenix and San Dieg^ passengers, about 

j 

15,000 per year, would also be affected by elimination of this service. 
Elimination of Houston would also affect about 10,700 annual local pas¬ 
sengers between San Antonio and Houston from which jContinental obtains 
substantial revenues. | 

It appears that the interchange is of considerabje benefit to the 
traveling public, to Continental, and to the Government. The Continental 
and American managements have expanded and improved service as traffic 
developed and equipment availability permitted. In tl^e light of the use 

I 

I 

that has been made of the service and the satisfaction! with which the cities 

I 

have indicated that it has met their needs, it is conceded that Continental's 
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extension to Houston for interchange purposes is required by the public 
convenience and necessity, is in the public interest, and its authority to 
serve that city should be renewed. 

The remaining question to be resolved is the period for which such 
authority should be continued. Continental has requested permanent certi¬ 
fication, or that its authority be renewed for a period of five years from 
the date of final decision herein, subject to the same restrictions which 
presently govern its operation to Houston, 

In order to derive the benefits which it has received. Continental 
, has made a substantial investment in aircraft and other equipment, which 
on the basis of original cost amounts to almost 2 1/2 million dollars. 
Continental believes that this invesiinent should not only continue to be 
utilized for the benefit of the public. Continental, and the Government, 
but also that such use and benefit should be on a permanent basis. In 
Continental's and American's opinion the Board, its staff, and other parties 
involved should not, after more than four years' experience with the serv¬ 
ice, be put to the burden of a further renewal proceeding. 

The Continental-American interchange agreement was approved 
subject to certain terms and conditions. Under section 412(b) of the Act, 
the Board is empowered to disapprove any agreement whether or not it 
was previously approved, if it is found to be adverse to the public interest 
1501 or in violation of the Act. Further, the Board must approve any 

agreement, modification or cancellation that is not adverse to the public 
interest or in violation of the Act. 

The present restriction on Continental's service to Houston on route 
No. 29 provides that: 

"The holder (Continental) shall serve Houston, Texas, only on 
through plane flights operated between Houston and points west of 
El Paso on route No. 4^ pursuant to interchange agreement between 
the holder (Continental) and American Airlines, Inc,, approved by 
the Board, and the holder shall not serve any point between San 
Antonio and El Paso, Tex., on any such flight." 


I 

I 


1502 


181 

i 

I [1501, 1502] 

Since Continentars service to Houston is restricted to flights oper¬ 
ated pursuant to its interchange agreement with American, and the results 
attained thereby are successful as previously found, it| appears that Con- 

i 

tinentars authority should continue for an indefinite pe^od, subject to the 

I 

same restriction in its certificate which now controls its operations. The 
Bureau recommends, and it is concluded, that Continental should be auth- 

I 

orized to continue to provide service to Houston so long as approval of 
the interchange agreement is outstanding. j 

I 

As long as the agreement has Board approval Cohtinental can serve 

j 

Houston indefinitely. As the Bureau points out, the Bedard can at any time 
take investigative action to determine whether the intej'change should 
continue in operation and, upon a finding that the agreement was adverse 

j 

to the public interest, disapprove it and terminate Continentars authority. 
Since original approval of the agreement was unlimited as to duration, it 
will continue until found to be adverse to the public interest. In recom- 
mending such an award it is not the Bureau^s thought tt^at in the event an 

I 

amendment to the agreement should be disapproved Continentars 

i 

Houston authority should terminate. It feels that so long as the basic 
Continental-American Interchange Agreement, C.A.B. No. 5388, has 
Board approval Continental's authority to serve Houstojn on route No. 29 
should continue. 


BRANIFF-TWA INTERCHANGE 

i 

I 

In the Reopened Southern Service to the West Case the Board con¬ 
cluded that it would be in the public interest to authorise a second inter- 

I 

change between Texas and the West Coast by Braniff and TWA via the 

i 

junction point Amarillo for a temporary period pending determination of 

10 / i 

this proceeding.—The Board pointed out that the proposed Houston- 


Order E-8466, June 25, 1954. By order E-8705, October 14, 1954, 
the Board granted the joint application of Braniff and TWA seeking approval 
of the amended interchange agreement between the parlies dated September 
9, 1954, subject to certain terms and conditions. | 
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West Coast interchange would provide an improved through service 
between important Texas and California points over a reasonably direct 
route without the addition of a single new route mile. 

In addition, the Board found that this interchange would result in 
important public benefits. It noted that American had a strangle-hold on 
the air traffic amounting to upwards of 65,000 passengers annually between 
Houston and Fort Worth/Dallas, on the one hand, and Los Angeles and 
San Francisco, on the other hand. The Board also noted that the primary 
segment, Los Angeles-Dallas, involving a distance of 1,245 miles was 
served exclusively by American, notwithstanding it ranked third in length 
of haul among the first twenty-five pairs of points in the United States 
which were noncompetitively served. The Board stated that imless it 

took some action this segment would continue in the sole possession 
of American, and that Texas and California would be forced to depend 
upon a monopoly route for interregional transportation for an indefinite 
period in the future. The Board found that few areas of the country with 
a similar demonstrated traffic potential and ability to support air service 
were so dependent upon the services of a single carrier, and that by virtue 
of its route structure, and that of other carriers in the area, American 
controlled virtually all of the sourthem transcontinental traffic west of 
Houston and Dallas. It also found that this traffic was funneled into Am¬ 
erican’s system through three interchange services in which American 
participated or by connecting services at Dallas/Forth Worth. The Board 
concluded that the authorization of a competitive service for American 
would not adversely affect the public interest and in the circumstances 
was warranted and required. 

The Board noted that even without the substantial additional traffic 
support that would be derived from Texas-California passengers, TWA 
and Braniff were already providing the primary cities which would be 
served by the interchange with several services daily. It was aware of 
the disadvantages under which the interchange would operate because of 
the necessity of stopping at the junction point of the two routes, as opposed 
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to American’s ability to provide nonstop services between Texas and 
California points, but felt that the Braniff-TWA interclpange should be 
able to provide a sufficiently competitive spur to assuije Texas-California 

traffic of the benefits to be derived from the vigorous efforts of manage- 

1 

ment to retain or advance their share of the market. I 
1504 The Board stated that there could be little doubt about the desirability 

of competition for American between Dallas/Fort Worth and the West Coast, 

j 

I and that the provision of such competition was a substantial public benefit 

i to be obtained through the authorization of the two-way interchange between 

TWA and Braniff. j 

The Reopened Southern Service to the West Case | had presented for 
consideration an interchange service limited to one roi[nd trip a day and 

I 

I for this reason the Braniff-TWA interchange was so restricted. In order 

to afford an early opportunity to consider a two-carried California-Texas 

j 

service without restriction as to volume, the Board instituted the investiga¬ 
tion herein to determine whether such an arrangement between Braniff 

i 

and TWA would be in the public interest. ! 

The Board was of the opinion that there were sul^stantial advantages 
to be gained from prompt inauguration of the service, tioting that as a 

i 

result of the early operation of a single round-trip schedule Braniff and 
TWA could (1) expedite their entry into full-scale operations, (2) obtain 
earlier identification with the market, and (3) realize i^ooner the substan¬ 
tial profits anticipated if Braniff and TWA successfully prosecuted their 
case for unrestricted authority. 

Braniff and TWA urge that the public interest clearly requires re¬ 
newal of their interchange authority and removal of the present frequency 
i limitation of one round trip per day. TWA takes the position that, in view 

of the limited experience had with the operation and thS fact that it is still in 
an experimental phase, renewal should be for an additional three-year 
period with the right reserved to either party to request an earlier term- 
I ination date. Braniff, on the other hand, believes that| renewal should be 

I 

for an indefinite period since the Board can tern^inate its approval 


1505 
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whenever it finds that the continuation of the interchange is adverse to the 
public interest. 

American and Continental take the position that continuation of the 
Braniff-TWA interchange is not justified by the public interest or required 
by the public convenience and necessity in the light of the use made of the 
service. 

The City of Houston maintains that while not as direct as the 
Continental-American interchange, the Braniff-TWA interchange provides 
it with a valuable additional service to the West Coast, with substantial 
public benefits in terms of additional departure and arrival times, and an 
alternative routing for desired intermediate stopovers. 

Dallas takes the position' that there is only marginal justification 
for continuation of the Braniff-TWA interchange either with or without 
unlimited frequency. It contends that the interchange does not and cannot 
provide "effectively competitive service” between Dallas and the West 
Coast and, since such requirements cannot be met in this case, the inter¬ 
change should be continued for a limited interim period of not more than 
18 months. It urges prompt consideration by the Board of measures other 
than the Braniff-TWA interchange designed to provide effectively competi¬ 
tive service between Dallas on the one hand and Los Angeles and San 
Francisco on the other. In effect, Dallas seeks the institution by the 
Board of a broader and more comprehensive investigation in a new pro¬ 
ceeding concerned with the establishment of additional single-carrier 
service between Dallas and West Coast points. 

The Bureau of Air Operations takes the position that continuation of 
the Braniff-TWA interchange agreement, with no limitations as to frequency 
of service, is not adverse to the public interest, and that approval of the 
interchange agreement should continue for an indefinite period. 

Braniff and TWA began their interchange service on January 14, 

1955, with one daily round trip provided for by the interchange agreement. 
This was a substitute flight over the Braniff portion of the interchange, 
utilizing four-engine equipment in place of the two-engine equipment 
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previously used. During the period from January 14, |l955, to August 
15, 1955, it operated between Houston and San Francisco via Dallas/Fort 
Worth, Amarillo, Los Angeles and Oakland. On August 15, 1955, the 
schedule was changed so as to delete Oakland and add Las Vegas as an 

i 

intermediate point. 

The interchange carried 23,400 passengers, or ^bout 140 per day, 

I 

from inauguration of service on January 14, 1955, through June 1955. On 
an annual basis this would amount to about 51,000 passengers. Of the 
23,400 passengers carried 14,909, or 64 percent, we|*e local passengers 
on Braniff^s routes; 5,273, or 22 percent, were local passengers on 
TWA’s routes; and 3,218, or 14 percent, were true interchange passengers. 
The monthly average of through traffic or true intercl^ange passengers per 

flight fluctuated between 5.3 and 12.9 passengers and |was distributed 

i 

among the four interchange markets as follows: | 

Number of Brani^f-TWA interchange 
passengers, Jan.! 14-June 30, 1955. 


I 

Dallas-Los Angeles 1,|479 

Houston-Los Angeles 1}|240 

I 

Dallas-San Francisco/Oakland 255 

1 

Houston-San Francisco/Oakland j244 


! 1507 Traffic between Dallas/Fort Worth and Los Angeles suffered a 

i 

I sharp decline on the interchange in late April and Ma 3 ^, dropping from a 

daily average of 11 passengers in both directions for ^e period January 
14 through April to 5 per day for the period May throiJgh September, 
i Braniff points out that in late April or May American scheduled a nonstop 

DC-7 morning departure to Dallas/Fort Worth for thej first time, and that 

this service by American on top of the interchange cut down the participation 

11 / ! 

of the interchange in this market.— | 


TTie Official Airline Guide shows a 3-stop DC-B 0r 6-B morning 
service from Dallas by American in April 1955. Thai flight was scheduled 
to leave Dallas at 9:30 a.m. The May 1955 Guide sho^s this flight leaving 

(Cont'd. on hext page). 
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In mid-August service was inaugurated to Las Vegas. There had 
never before been any through-plane service between Las Vegas on the 
one hand and Dallas/Fort Worth and Houston on the other, and these 
markets had never produced more than three passengers per day. Imme¬ 
diately, however, the traffic between these two Texas cities and Las 
Vegas increased to more than 15 daily passengers during the first 45 days 
of operation. On September 30, 1955, there were 128 advance bookings 
to Las Vegas for the month of October from Dallas/Fort Worth alone, 
indicating that the traffic response to this new service was continuing. 

The record does not show the total traffic carried on the interchange 
flights for the months of July, August and September, but there is data 
showing the total amount of through traffic for the period January 14 
through September 30, as follows: 

1508 



j 

Total 

Per day 

January 14-31 

i 

363 

20.2 

February 


643 

23.0 

March 

1 

1 

612 

19.7 

April 

] 

632 

21.1 

May 

1 

1 

544 

17.5 

June 

i 

424 

14.1 

July 

1 

t 

562 

31.2 

August 1-14 


220 

15.7 

August 15-31 

i 

503 

29.6 

September 

1 

684 

22.8 


Total- 

5,187 

20.0 


Footnote 11 (Cont'd.): 

at 9:35 a.m., arriving in Los Angeles at 3:35 p.m., and in addition a 
DC-7 fl^t leaving Dallas at 9:00 a.m. and Fort Worth at 9:40 a.m., 
arriving Los Angeles at 12:55 p. m. The Braniff-TWA interchange flight 
left Dallas at 8:35 a.m. and arrived Los Angeles at 1:30 p.m.. 
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This traffic was distributed among the various niiarkets as follows: 



Dallas-Los Angeles 1,875' 

I 

Houston-Los Angeles 1,833 

i 

Dallas-Las Vegas 416 

Dallas-San Francisco/Oakland 399 

Houston-San Francisco/Oakland 395 | 

I 

Houston-Las Vegas 269 

Total- 5,1871 


For the period August 15 - September 30, 1955^' the Dallas/Fort 
Worth-Las Vegas and Houston-Las Vegas markets acjcounted for 685 pas¬ 
sengers, or 58 percent of the through traffic carried.! In September, the 

! 

most recent month for which figures are available, the interchange aver- 

j 

aged 12.9 westbound and 10.2 eastbound through passengers per flight. 
TWA indicated that service via Las Vegas would be continued for at least 

I 

1509 another few months in order to test the marketJ The only additional 

markets available to the interchange are between Houjston and Dallas/Fort 

I 

Worth on the one hand, and Fresno and/or Albuquerqiie on the other. 

I 

There are no present plans to provide such service tb either of these 

i 

points. 

Neither Braniff nor TWA contends that their in^rchange is a fully 

i 

effective competitive operation between Texas and California. They feel 

I 

that between Dallas/Fort Worth and Los Angeles and| San Francisco, for 
example, it could never hope to compete with Ameriban^s nonstop opera- 

I 

tions. They point out that even at Houston their inteifchange has been at 

i 

some disadvantage to the Continental-American inteifchange because the 
latter operation is unrestricted as to frequency. They maintain that their 
interchange nevertheless has proven itself a useful secondary service for 

Texas-California traffic and has provided a significa^it new service be- 

! 

tween Texas and Las Vegas. i 
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As compared to the service provided by the Continental-American 
interchange the Braniff-TWA interchange operates under a mileage and 
time disadvantage between Houston and West Coast points, which makes 
it less attractive to the potential passenger. The Braniff-TWA interchange 
has not as yet made traffic gains at the expense of the Continental-American 
operation. The competitive traffic on the two interchange services during 
February and March 1955 is compared as follows: 

Continental- Brani«-TWA 

American - 


Houston-Los Angeles 


February 

1,313 

230 

March 

1,308 

200 

Houston-San Francisco/Oakland 

February 

251 

42 

March 

245 

39 


In addition, comparison of the month-to-month changes in the Houston 
Los Angles, Oakland and San Francisco traffic with the San Antonio-Los 
Angeles, Oakland and San Francisco traffic carried by the Continental- 
American interchange does not show any significant change since the 
Braniff-TWA interchange began service between Houston and the West 
Coast. 



Number of Ipassengers 

Percent change 


between Los Angeles, 

Houston- 

San Antonio 


Oakland and San Fran- 

Los Angeles, 

Los Angeles, 


cisco and - 

Oakland and 

Oakland and 

1954 

Houston San Antonio 

San Francisco 

San Francisco 

April 

1,112 

1,113 

- 

- 

May 

1,361 

1,259 

22 

13 

June 

1,555 

1,555 

14 

24 

July 

1,320 

1,363 

- 15 

- 12 
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August 

272 

359 

- 4 

- 74 

September 

1,285 

1,319 

37i 

267 

October 

1, 599 

1,532 

24 

1 

16 

November 

1,374 

1,383 

- 1^ 

1 

- 10 

December 

1, 652 

1,533 

20 

1 

11 

1955 



1 

i 


January 

1, 577 

1,494 

- 1 

- 3 

February 

1,564 

1,372 

- 1 

i 

- 8 

March 

1,553 

1,600 

- i 

1 

17 


From the foregoing the Braniff-TWA interchange between Houston 

1 

and Los Angeles and San Francisco does not presently appear to constitute 

j 

a substantial threat to the Continental-American interchange. 

I 

The Houston-Dallas/Fort Worth segment of the interchange is of 

i 

considerable importance to Braniff. As hereinabove ho ted, the interchange 
flight is a substitute flight over Braniff s route. Of the 18,127 passengers 
who traveled over Braniff’s portion of the interchange between January 14 

I 

and June 30, 1955, 10,700, or 59 percent, originated qt terminated at 
Houston. Only 1,484 of these Houston passengers weije interchange pas¬ 
sengers on Braniff’s route. Thus, the Houston-Dallah/Fort Worth segment 
1511 is essential for support of the interchange without appearing to offer 

any substantial diversion from the Continental-American operation. 

The interchange has also brought significant benefits to Braniff s 
operations. It has enabled Braniff to provide for the first time four- 
engine service between Houston and Dallas/Fort Worth on the one hand 

I 

and Amarillo on the other, which would not have been Economically feasible 

i 

without the through traffic support generated by the interchange. 

I 

The interchange has been profitable for Braniff. ! In the first 5 1/2 
months of operation Braniff s revenues exceeded direct flight expenses 
by $146,925, while TWA’s revenues from the operation of the interchange, 
including $69,353 of rental revenues from Braniff, exceeded its direct 
flight expenses by $91,783. In addition, Braniff charges $65,213 of ground 
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and other indirect expenses directly to the interchange flight, leaving a 
profit of $81,712 on an out-of-pocket basis. After allocating an additional 
$65,571 of indirect expense to the interchange, Braniff figures a net 
operating revenue of $16,141 for the first 5 1/2 months. 

Although the interchange has not been as financially successful on 
TWA's end of the operation, it has nevertheless more than paid that 
carrier’s out-of-pocket costs. Even without considering the rentals of 
$69,353 paid by Braniff for use of its Constellation equipment, the reve¬ 
nues on TWA’s portion of the operation exceeded that carrier’s direct 
e:q)enses by $22,430 in the first 5 1/2 months. While the average load 
factor on TWA’s portion was marginal during this period, it increased 
in August and September with the addition of the Las Vegas stop and the 
deletion of Oakland. 

For the future year Braniff estimates that it would require $815,400 

in revenues to break even on a fully allocated basis. TWA estimates that 

it would require $967,873 in revenues to cover direct flying expenses on 

/• 

its portion of the operation. The Bureau figures that if the period January 
14 • June 30, 1955, can be regarded as representative of a year's opera¬ 
tion, Braniff could be expected to receive $840,000 and TWA $1,170,700 
in revenues from the interchange. 

Prior to its inauguration both Braniff and TWA made concerted 
promotional campaigns to publicize the service. For the period January - 
July of the current year Braniff expended $22,531 in advertising to generate 
traffic. In the two months January and February TWA expended $23,301 
in such advertising. 

Over 20 passengers per day were carried between Texas and Cal¬ 
ifornia by the interchange during its first 3 1/2 months of operation. In 
the following months the volume of traffic declined somewhat but still 
averaged over 15 through passengers daily. Braniff feels that this is a 
commendable record for the first few months of operation of a new service, 
especially since it was in competition with existing one-carrier and inter¬ 
change service. It submitted data directed to showing that the through 
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traffic carried during this period was comparable to tliat of various other 

i 

interchange operations in which Braniff and TWA participated which, in 


contrast, were not only unrestricted as to frequency b|it had been in exist¬ 
ence for sometime. 

I 

As of the end of September 1955 the interchange Ihad been in operation 
for a period of slightly less than 9 months. As contended, this seems to 
be too short a period to permit firm conclusions regar'ding the traffic it 

i 

may be able to generate. Nevertheless in the feW months operated 
it appears that the interchange is providing a useful service responsive to 

I 

a public need and that it would be adverse to the public^ interest to terminate 

I 

the operation at this time. In summary, it has servedj more than 5,000 


interchange passengers, brought through-plane service to new markets, 

i 

provided a supplementary and alternative service betv^een Texas and Cal- 

i 

ifornia, and it has been economical. It also has resulted in improved 

i 

local service on Braniff's Houston-Amarillo segment ^d, in part, has 

j 

restored Braniff as an active participant in the Houston-West Coast market. 

I 

Continuation of the one daily round-trip interchajige flight appears, 


moreover, to have the ability to fare equally well or better in the future. 

I 

I 

The markets served by the schedule today are not onlyj strong and growing 

I 

traffic segments, holding out the prospect of generating additional traffic, 

i 

but they are also providing Braniff with a small net operating profit. The 
Bureau maintains that it has, in addition, provided thd spur of competition 
to American between Dallas/Fort Worth and the West Coast as shown by 
that carrier's recent inai^ration of a DC-7 nonstop flight from Dallas/ 

i 

Fort Worth to Los Angeles. 

In view of the foregoing it is found that the Braniff-TWA interchange 
is required by the public convenience and necessity anil should be continued 
for a further period. Accordingly, it is concluded that continued operations 

I 

by Braniff and TWA under the interchange agreement qre not adverse to 
the public interest, and that continued approval of the agreement is war¬ 
ranted, subject to the terms and conditions which accompanied prior 

j 

Board approval. 
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It is next necessary to consider whether the limitation in the pres¬ 
ent agreement restricting the service to one daily round trip through 
flight should continue or be modified. 

The Braniff-TWA interchange was specifically authorized for the 
purpose of providing competition for American between Dallas/Fort Worth 
and the West Coast. 

Braniff and TWA maintain that the interchange will never be fully 
developed if this restriction continues. In support of their position they 
submit the following: First, it limits the flexibility of the two carriers 
in scheduling service; that with one daily round trip and one carrier pro¬ 
viding equipment, the opportunity for scheduling attractive departure and 
arrival times for both long-haul and local markets without undue loss of 
equipment utilization is curtailed; and that removal of the restriction will 
be of assistance to the two carriers in rotating aircraft and offering more 
convenient schedules to the public. Secondly, the frequency limitation 
restricts the interchange to one class of service. With its removal 
Braniff and TWA could provide tourist as well as first-class service, 
such as is provided by the Continental-American interchange, and would 
help in the development of through traffic by Braniff and TWA. Thirdly, 
the restriction limits the competitive opportunity of the operation in the 
Houston-California markets where it competes with the Continental- 
American interchange which has unlimited frequency authority. 

American provides 93 percent of the through schedules between 
Texas and California, operating 22 four-engine flights daily between 
Dallas/Fort Worth and Los Angeles, and eight four-engine flights daily 
between Dallas/Fort Worth and San Francisco, as compared with the one 

round trip operated by the Braniff-TWA interchange serving both 

markets. In almost every instance American's flights operate on a 

0 

shorter elapsed time than the Braniff-TWA interchange flight. Consider¬ 
ing the substantial pattern of service provided by American, the one daily 
round trip operated on the Braniff-TWA interchange obviously cannot pro¬ 
vide effective competition. While the degree to which multiple schedules 
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on the interchange would compete is imknown, it woul^ appear that they 
would furnish more competition than the existing fligl^t. 

I 

As hereinbefore noted, the Board has already recognized American’s 
hold on this traffic flow and the need and justification ^or additional service. 

I 

Between Texas and California American has one of th^ most lucrative 

i 

route monopolies in the industry. Prior to the recen^ increases in total 

i 

air traffic American, during the September 1953 and Inarch 1954 survey 
periods, controlled more than 500 passengers per day between Texas and 
the West Coast. | 

I 

Consistent with its position taken prior to the hearing, American 
presented no evidence with respect to the public interest, or lack of public 
interest, in the Braniff-TWA interchange and submitted no evidence of the 
adequacy and quality of its Dallas-Fort Worth/West Coast services with 
which the Braniff-TWA interchange competes. 

Lacking information as to the loads experienced! on American’s 
Dallas/Fort Worth to the west services, Braniff undejrtook a study of its 
own designed to show the heavy movement of traffic oyer this sector. The 
study is the result of check calls made by Braniff personnel in June 1955 
at Dallas/Fort Worth, Los Angeles and San Francisccj. It purports to 
show that a person calling American reservations cou^d not get a seat 
confirmed 24 hours in advance of scheduled departure more than 

i 

60 percent of the time in all markets and as much as ^6 percent of the 
time in certain markets. Braniff makes no claim tha| this series of check 
calls indicates a 100 percent load at departure time. I Neither does it 

I 

claim that a person who placed his name on the waiting list might not have 

I 

been confirmed prior to departure, or that a flight wa|s not reopened within 

the 24-hour period and reservations requested and co^irmed after such 

i 

reopening. | 

1 

American argues that, to the contrary, the evidence submitted by 

! 

Braniff and TWA shows that during the month of June ^eir interchange 
flights operated at load factors of 53.5 percent westbound, and 37.3 
percent eastbound, over the Dallas/Fort Worth-Amarillo segment, and 
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at lower load factors over segments west of Amarillo, and if any signifi¬ 
cant number of Dallas/Fort Worth-West Coast passengers were being 
denied space by American, substantially higher load factors than these 
would certainly have been reported by Braniff-TWA. 

Removal of this limitation would permit the interchange to provide 
new through-plane service in markets where no such service exists today. 
There is no expedited through-plane service, for example, between Dallas/ 
Fort Worth and Houston on the one hand and Albuquerque on the other; 
there is none at all between those Texas cities and Fresno. The Braniff- 
TWA experience at Las Vegas indicates that a new one-plane service 
actively promoted can result in substantial traffic increases. With the 
present frequency restriction, however, it would be impossible to add 
either Fresno or Albuquerque to the interchange schedule without a com¬ 
plete loss of competitive opportunity in the principal Texas-California 
markets. 

Although neither carried has immediate plans for adding another 
interchange schedule, there is a likelihood of equipment becoming avail¬ 
able for this operation in the reasonably near future. With elimination of 
the limitation on frequency of Service, a more competitive and more 
attractive service would be possible. The Bureau believes that Braniff 
and TWA should be permitted to determine whether experimentation with 
additional interchange frequencies may be warranted and are economically 
feasible, pointing out that the Board in a recent Statement of Provisional 

Findings and Conclusions stated that ''the domestic operation of Braniff *** 

12 / 

is again subsidy free as it was prior to 1954." —' It is the Bureau's 
position that the management of both companies should have the opportunity 
to test the Houston-Dallas-West Coast markets to the extent they deem 
economically feasible, and that the limitation on frequency of service 
should be removed. 


12/ Order E-9670, October 8, 1955. Also order E-9712, November 3, 
1955, fixing final mail rates for Braniff's domestic operations. 
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From the foregoing it appears that the present ojie round trip per 
day frequency restriction on the Braniff-TWA interchsmge must be re¬ 
moved to permit the carriers to (1) have operational flexibility, (2) pro¬ 
vide the public with both regular and tourist service, ^nd (3) permit the 
carriers to experiment with new one-plane service to Additional markets. 

As pointed out hereinbefore, the Board has authority under section 
412 of the Act to disapprove any agreement, whether previously approved 

I 

by it or not, if it finds the agreement to be adverse to Ithe public interest. 

I 

Furthermore, the Board has retained jurisdiction oveip the interchange for 
the purpose of imposing such further terms and conditions from time to 
time as it might find to be just and reasonable and for jthe further purpose 
of requiring the submission of such special reports on the financial 
and operating aspects of the interchange as it might frpm time to time 

i 

determine to be required. The Board can therefore obtain the necessary 
information to keep itself informed of the operating results of the inter¬ 
change in any future period of operation. In the event that it should con¬ 
clude on the basis of the information so made available that continued 


operations of the interchange might be adverse to the public interest, the 
Board could then institute a proceeding to determine v^hether continued 
operation of the interchange was adverse to the public jinterest and whether 
the agreement should be terminated. Consequently, i^ appears neither 


necessary nor desirable to limit approval of the interchange operation to 


a fixed term. | 

I 

The Bureau submits that the interchange should ije approved for an 
indefinite period and that the Board should retain jurisdiction to require 
the filing of such traffic and financial reports by the interchange copartners 
as the Board may in the future determine to be necessiiry. As it suggests, 
in the event the Board determines at some future date jthat it desires to 

I 

proceed on applications involving single-carrier servi|:e in the sourthem 
transcontinental area, the Board can fold into that proj^eeding its own 

I 

initiated investigation to determine whether continued operation of the 

j 

interchange is then adverse to the public interest. I 
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In view of the foregoing it is found that the TWA-Braniff interchange 

I 

should be approved without limitation as to frequency for a further indefinite 
period of time, and that the continued approval of the interchange should 
be subject to the terms and conditions previously attached to the Board^s 
prior approval insofar as they are now appropriate, and further that 
1519 Braniff and TWA should be required to file periodic reports on the 
financial and operating aspects of the interchange so that the Board may 
be adequately advised of the future operating results. 

SUMMARY OF FINDINGS AND CONCLUSIONS 
In view of the foregoing and all the evidence and facts of record, it 
is found and concluded: 

1. That the public convenience and necessity require that 
Continental should continue to be authorized to serve Houston, 
subject to the same restrictions on its operating authority to that 
city. 

2. That Continental’s operating authority to serve Houston 
should be continued so long as the Continental-American interchange 
agreement, Agreement C. A. B. No. 5388, has Board approval. 

3. That Continental is fit, willing, and able to provide the 
service required. 

4. That the public convenience and necessity require continua¬ 
tion of the Braniff-TWA interchange, and that continued approval of 
the interchange agreement without limitation as to frequency is not 
adverse to the public interest. 

5. That continued approval of the Braniff-TWA interchange 
agreement should be for an indefinite period, subject to the same 
terms and conditions accompan 3 ring the original approval of that 
agreement, and that the Board should retain jurisdiction of the 
interchange to the extent that it could require Braniff and TWA to 
submit periodic reports showing the results attained in its future 
period of operation. 
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[ Received Jan. 6, 1956] 

EXCEPTIONS OF EASTERN AIR UNES, INC. 

TO INITIAL DEaSION OF EXAMINER FERDINAND D. MORAN 

Comes now Eastern Air Lines, Inc. ("Eastern"), intervenor in the 
above-entitled proceeding, and reserving all objections and exceptions 
heretofore made and taken, excepts to the Initial De^cision served Decem¬ 
ber 29, 1955 as follows: 

1 . 

Exception is taken to the Examiner's conclusion (Initial Decision, 
pp. 1, 15, 16 and 34) that Continental's authorization to serve Houston 
should be continued in effect. 

Such conclusion is contrary to all of the evidence of record. 

II. 

Exception is taken to the failure of Examiner to consider any of the 
available alternatives to the Continental-American interchange. 

As demonstrated in Eastern's brief to the Examiner (pp. 12-15) 
there are several alternatives which are decidedly preferable to the Conti¬ 
nental-American interchange. 

III. j 

i 

Exception is taken to the Examiner's apparentj failure to re-examine 

i 

seriously the Continental-American interchange. | 

Rather than face squarely the issue as to whet|ier the Continental- 

i 

American interchange should be continued as it has |)een operated in the 
past, the Examiner took the evasive approach of recommending simply 
(p. 16) "that Continental should be authorized to continue to provide serv¬ 
ice to Houston so long as approval of the interchange agreement is out¬ 
standing. " The decision of the Board which authorised the Continental- 
American interchange clearly stated that Continental's authorization to 

serve Houston was being made temporary for the purpose of permitting 

1 

the Board to re-examine the situation "after a sufficient period of experi- 

j 

ence thereunder" (14 CAB 313-314). Yet the Examii^er has failed to con- 
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sider thoroughly the question of the desirability of the interchange, has 
refused to consider any of the possible alternatives, and has left the 
entire matter in an indefinite state where the interchange can not be re¬ 
examined until an entirely new proceeding is instituted by the Board at 
i some later date. Such procedure is contrary to the principles of due 
process and to the issues even' as narrowly framed by the Board. 

IV. 

Exception is taken to the failure of the Examiner to consider the 
tremendous growth of Continental since the hearing in this proceeding. 

The Examiner makes reference to Continentars claims (1) that the 
Houston operation represents Continentars only salvation from subsidy 
(pp. 11-13); and (2) that Continental has made an investment of ''almost 
2 1/2 million dollars" in aircraft and other equipment solely for the pur¬ 
pose of the interchange (p. 15) - both claims being restated and given 

weight by the Examiner as if they were of some significance in this 
proceeding. The fact is that since the hearing. Continental has been 
greatly expanded, and has become the fourth trans-continental carrier 
between California and Chicago. Continental certainly can find other use 
for its airplanes and equipment if they should no longer be needed on its 
San Antonio-El Paso route, or on a San Antonio-West Coast interchange. 
Continental surely no longer needs Houston in order to support either its 
aircraft or its system as a whole. 

V. 

Exception is taken to the Examiner's statement (p. 3) that the "route 
renewal question . . . is in the status of an interchange issue." 

Such conclusion is entirely contrary to the principles established by 
Congress in the Act, as new route authorizations may be granted only if 
the Board finds that they are required by the public convenience and neces¬ 
sity, whereas interchanges are to be approved \mless the Board finds 
them to be contrary to the public interest. The proof required to support 
Continental's proposal is far greater than that which would be required 
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for an interchange, and the failure of the Examiner to recognize that fact 

I 

apparently has contributed to his error in recommending continued author- 

I 

ization for Continental between Houston and San Antonio. 

VI. I 

j 

Exception is taken to the statement of the Exaipiner (p. 4) that 
Continental and American inaugurated coach service on September 26, 

1951. 

I 

The record shows (BAO-2, p. 2) that the first jContinental-American 
coach service was inaugurated on September 26, 19^4, and that Continental 
and American were exceedingly slow in providing such service. 

1523 VII. i 

I 

Exception is taken to the statement of the Exaipiner (p. 5) that 

I 

’Trior to the Continental-American interchange, tr^fic between Houston 

I 

and El Paso and points west thereof on American’s i^oute was required to 

I 

utilize a two-carrier connecting service via Dallas, traveling a greater 
distance. ” Prior to the interchange, traffic betweei^ Houston and El Paso 

I 

had a two-carrier connecting service via San Antonio over precisely the 
same routing provided by the Continental-American interchange, and 
Houston traffic to and from points west of El Paso had available a routing 
with exactly the same mileage as the Continental-American interchange. 

VIII. 

Exception is taken to the Examiner’s reliance on both ’’through-plane 
and integrated connecting services” (pp. 5-6) in pointing out the alleged 
benefits of the Continental-American interchange. 

The fallacy of such reliance is apparent in that, via interline con¬ 
nections, all of the services shown between San Antonio and points west 
would be exactly the same if there were no interchange at all, and the 
services for Houston would be the same if the interchange were limited 
to San Antonio-West. 
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IX. 

Exception is taken to the statement of the Examiner (p. 6) that the 
interchange ''makes four-engine express service possible between San 
Antonio and El Paso." 

As demonstrated in Eastern's brief (pp. 6-8), Continental probably 

I 

could continue substantially the same service if the interchange operated 
only between San Antonio and points west. Moreover, even Continental 
admitted that the interchange service would not be reduced by more than 
one-third if the Houston-San Antonio segment were eliminated, and any 
analysis of the traffic figures will show that there is adequate traffic be¬ 
tween San Antonio and points west to support four-engine service. 

1524 X. 

Exception is taken to the Examiner's statement (p.7) that "Continen¬ 
tal's Houston-San Antonio route extension is vital to the interchange oper¬ 
ation". 

See grounds of Exception No. IX. In addition, the Board should give 

I 

consideration to the alternative three-carrier interchange discussed in 
Eastern's brief (pp. 14-15), which would retain for Continental all of the 
profitable traffic which it has carried and would develop additional traffic 
for Continental's San Antonio-El Paso segment. 

XI. 

Exception is taken to the Examiner's indication (pp. 7-8) that only 
. "certain" or "some" of the flights on the Houston-San Antonio segment 
operate at an unprofitable load factor. 

I 

The record shows (CAL -19) that Continental's Houston-San Antonio 
load factors did not approach fifty per cent on the average in any month of 
the two-year period covered by Continental's study, and Continental ad¬ 
mitted that at least a fifty per cent load factor was needed to break even 
on the interchange (Tr., pp.' 159-161). Such evidence demonstrates beyond 

I 

question that the Houston-Sah Antonio segment actually constitutes a drain 
on the economic health of Continental's system and, in view of its destructive 
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I 

effect on Eastern and Braniff, it clearly should be discontinued. 

XII. 

! 

Exception is taken to the Examiner’s inadvertent reference to 

I 

Eastern as ”Western” (p. 9). | 

The record shows that it is Eastern which is grievously injured by 
the entirely unnecessary and wasteful Continental opef ation between 
Houston and San Antonio. 

I 

XIII. ! 

i 

Exception is taken to the statement of the Examiner (p. 11) that 
”in the absence of the San Antonio-Houston segment tie interchange would 

I 

offer far less San Antonio-West service than at preseiit. ” 

1525 The grounds of this exception are stated in supijort of Exceptions 

IX and X. j 

XIV. I 

I 

Exception is taken to the Examiner’s statement|(p. 13) that ’’the 
Bureau submitted data indicating that, if the interchange had been in oper¬ 
ation from San Antonio and the service at Houston prc^vided by the inter¬ 
change eliminated for the period ended March 31, 1995, ContinentaTs 

I 

operating income from the interchange operation would have been reduced 
by $88,447." 

The Bureau's figures referred to indicate nothing which could be 

I 

considered as having any weight. The witness who s^wnsored the figures 

I 

admitted that she had no qualifications as a traffic expert. The figures 

j 

were based on purely arbitrary and completely unreasonable assumptions 
including the assumption ("Statement Accompanying ^reau Counsel's 

I 

Exhibits," BCR-1, paragraph 2) "that the Houston traffic which moved on 

I 

the Continental-American interchange flights would tjave been distributed 

I 

among alternative routings in the same proportion ai^ in March and Sep- 

I 

tember, 1950." The Bureau's witness admitted thatjshe had not considered 
the type of alternative services available in 1950 as Compared with those 

i 

available now, and of course the Board well knows that Continental provided 
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no e:q)ress service between San Antonio and El Paso in 1950. In view of 
the fact, as demonstrated above, that Continental undoubtedly could and 
would provide four-engine express service between San Antonio and El 
Paso after elimination of the San Antonio-Houston segment, it is absurd 
to suggest that none of the Houston-El Paso (and West) traffic would travel 
over the most direct routing (via San Antonio) upon elimination of Conti- 
nentaPs destructive Houston-San Antonio segment. 

XV . 

Exception is taken to the Examiner's assumption (p. 14) that he 
need not determine precisely what effect elimination of Houston-San Antonio 
would have on Continental simply because both Continental and Bureau 
Counsel agree that there would be some loss of profits resulting therefrom. 

Eastern has demonstrated in its brief (pp. 6-8) that elimination of 
the Houston-San Antonio segment actually would improve Continental's 
financial condition, and the record fully supports that conclusion. By 
ignoring the evidence referred to by Eastern, and by narrowing his exam¬ 
ination to the estimates submitted by Continental and Bureau Counsel, the 
Examiner has overlooked the most significant evidence in the record. 

XVI.. 

Exception is taken to the Examiner's statement (p. 14) that failure 
to renew Continental's Houston-San Antonio authorization would force 
Houston-West Coast passengers "to use the longer single-plane service 
provided by the Braniff-TWA interchange or a connecting service at San 
Antonio or Dallas." 

As demonstrated in Eastern's brief (pp. 12-15) there are several 
alternatives which are decidedly preferable to a Continental-American 
interchange serving Houston, and such alternatives would not subject 
Houston-West Coast passengers to the inconvenience described by the 
Examiner. 
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Exception is taken to the Examiner* s statement! (p. 15) that **the 
interchange is of considerable benefit to the traveling public, to Conti¬ 
nental, and to the Government. *’ I 

j 

As pointed out above, the Houston-San Antonio ^art of the interchange 
is unprofitable for Continental and therefore is a burdlen on the Govern¬ 
ment to the extent that Continental may require subsijly. The traveling 

i 

public can be better served by other means. i 

I 

1527 XVIII. ! 

Exception is taken to the Examiner*s statement! (p. 15) that Conti¬ 
nental and American **have e:q)anded and improved service as traffic 
developed and equipment availability permitted. ** 

The record shows that Continental and Americah waited until late 

i 

in 1954 to inaugurate coach service, although coach service had been in 

i 

widespread use elsewhere for many years prior to thi^t time. 

WHEREFORE, Eastern prays that these exceptions be sustained 
and that the Continental authorization to serve Houstoji be terminated and 

I 

that the Continental-American interchange be discont^ued. 

Respectfully submitted, | 

GAMBRELL, HARLAN, RUSSELij, MOYE & RICHARDSON 
Attorneys for Eastern Air Line^, Inc. 

BY: W. Glen Harlan | 

January 5, 1956 I 

i 

(Certificate of Service) i 
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[ Received Jan. 16, 1956 C.A.B. ] 

Law Offices 

GAMBRELL, HARLAN, RUSSELL, MOYE & RICHARDSON 

Suite 825 

The Citizens & Southern National Bank Building 

Atlanta 3, Georgia 

i January 14, 1956 

Civil Aeronautics Board 
Washington 25, D. C. 

IN RE: Houston-California Interchange Case, 

Dockets 6597 and 6749 _ 

Dear Sirs: 

On behalf of Eastern Air Lines, Inc., we have filed exceptions to 
the initial decision of Examiner Ferdinand D. Moran in the above-entitled 
proceeding, such exceptions being dated January 5, 1956. 

The position of Eastern Air Lines in this proceeding is set forth in 
Eastern’s brief of November 18, 1955, submitted to Examiner Mora.i and 
in the exceptions to the Examiner’s initial decision. 

Under the circumstances, we feel that little purpose would be served 
by filing an additional brief, and therefore Eastern will rely on its brief 
to the Examiner and on its exceptions to the initial decision. Eastern 
desires to participate in oral argument and in any further proceedings in 
connection with this case. 

Eastern does not waive in any way any of the objections which it has 
previously made with respect to the conduct of this proceeding. 

Very truly yours, 

GAMBRELL, HARLAN, RUSSELL, MOYE & RICHARDSON 
Attorneys for Eastern Air Lines, Inc. 

BY: W. Glen Harlan 

WGH:jt 

cc: All parties 
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1542 The above-entitled matter came on for oral argument, pursuant to 

notice, at 10:05 o^clock a.m. I 

I 

BEFOBE: 

BOSS BIZLEY, Chairman 
JOSEPH P. ADAMS, Member 
CHANGUBNEY, Member i 

HABMAB D. DENNY, Member 

I 

* * * « I # 

j 

1546 OBAL ABGUMENT OF HABOLD L. BUSSELL, ON BEHALF OF 

EASTEBN AIB LINES, INC. | 

i 

MR, RUSSELL: Thank you, sir. I won^t be quite as brief as Mr. 

i 

Leasure but I will try to be almost that brief. 

On the TWA situation, the application of TWA for suspension of 
their interchange service with Braniff requests suspeijision as of March 1 

i 

for a period of one year, and in this proceeding they ^sk extension of 
their interchange authority for three years. Now I doti’t know exactly 
where that leaves that situation but that is what the documents show with 

I 

respect to it. 

If you will bear with me just a few moments I would like to review 

I 

briefly just a little bit of the history of air transporta^on within this area 

i 

and show its relevancy to the problem which is befor^ you today. 

Many years ago Eastern was then the only carrier operating out of 

I 

Florida to any points north. It was the only carrier operating between 
New Orleans and any points west. It filed at that tim0 an application with 
the Board for a route between Miami and California \^a Tampa, New 

I 

Orleans and thence along route 5 to Houston/San Antonio and then on out 

I 

to San Francisco and Oakland via intermediate pointsL 

j 

Now that case was heard in 1949 and an Examiiier of the Board rec- 

i 

ommended the authorization of Eastern for a southern transcontinental 
operation. He also recommended that American andjDelta be allowed to 

1547 interchange at Dallas so that there would be two competing services 

i 

between the south and the west. The Board rejected Ithat recommendation 
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of the Examiner and in a decision in January, 1951, it indicated it would 
approve three interchanges for service between the south, including 
Texas, and the west coast. 

They were first the American-Delta interchange from Atlanta and 
Birmingham and New Orleans through Dallas to California. Second, the 
National-Delta-American interchange. National from Miami to Tampa to 
New Orleans, Delta to Dallas, and American to the west coast. And 
finally the Board said the third one would be a combination of Braniff 
from San Antonio to Houston, Continental from San Antonio to El Paso, 
and American between El Paso and the west coast. 

Following that decision Eastern petitioned for reconsideration and 
finally the Board reopened the case. In the meantime the Braniff pilots 

i 

had refused to participate in an interchange in which they had only 198 
miles between Houston and San Antonio. Braniff was unable to come to 
an agreement with their pilots so in the summer of 1951 the Board put out 
an order in which it said it would approve a Continental extension of its 
route from San Antonio to Houston so as to provide a through plane two- 
carrier interchange service from Houston to San Antonio to El Paso and 
thence via American to the West Coast. 

MR. GURNEY: May I ask if it was correct that Continental was 
only extended to Houston from San Antonio for interchange purposes only? 

MR, RUSSELL: That is correct, sir. For the purposes of inter¬ 
change only, and that is the authorization of Continental which is an issue 
here today, whether or not that extension which results in three tnmk 
line carriers authorized between San Antonio and Houston, and there is a 
fourth, Trans Texas, whether that should be continued. 

Now in that same order in which Continental was extended into 
Houston the Board indicated that it would give serious consideration to an 
Eastern-Braniff-TWA interchange. Eastern from Miami to Houston,. 
Braniff to Amarillo and TWA to the west coast, so Eastern, Braniff and 
TWA entered into a threerway contract. The matter was argued before 
the Board and the interchange was approved. 
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At that point and as the interchange service was being inaugurated 
National, joined by American, Continental and Delta, took the case to the 

I 

Court of Appeals and the Court of Appeals said that tljere hadn’t been 

! 

ample notice that the Board might grant an Eastern-firaniff-TWA inter¬ 
change. They stayed the operation of the new servicd, the Court of Ap¬ 
peals did. So we went back to the Board for further hearings. 

I 

Further hearings were held and the Board on th0 second considera¬ 
tion denied approval of the Eastern-Braniff-TWA inte^'change. Petitions 
1549 for reconsideration were filed and finally the Braniff-TWA inter- 

i 

change, leaving out Eastern, was approved. That is ^Iso an issue before 

1 

you today. j 

1 

So I think in retrospect it might fairly be said that Continental now 
operates between San Antonio and Houston, and that tljere are three trunk 
lines between San Antonio and Houston and one local service carrier, or 

i 

four carriers only because of more or less of a histoifical accident. 

The only reason Eastern is not participating in $ome through plane 
service between the south and the west coast is likewise a historical 

j 

accident. Eastern operates, of course, between New jOrleans, Houston 

i 

and San Antonio but has never been considered as a pdssible participant 
in an interchange with Continental and American to provide through plane 

i 

service between the Texas Gulf Coast and the west. I^robably I think be¬ 
cause of the time the Continental-American interchange was approved the 

I 

Board had tentatively determined to put Eastern in a competitive inter- 

j 

change alignment with Braniff and TWA. j 

1 

Now with that background you can understand perhaps one of the 
contentions a little more fully that I am about to make; and that relates 
to the matter of what we believe to be a basic invalidity in this proceeding. 
When this case was set for pre-hearing conference Eastern made several 
requests and one of them was that you consider at the jsame time as this 

i 

proceeding an Eastern application to extend its system| from Houston and 
San Antonio to the west coast points served by American and the 
southwestern points served by American, and we urged that as a reasonable 
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alternative to the extension of Continental from San Antonio to Houston 
and the interchange of Continental and American. 

Now we didn't ask unqualifiedly that all of that application go in this 
case. We said all or any appropriate part, including a possible Eastern 
extension from San Antonio to El Paso with an interchange at El Paso with 
American to provide through plane service between Houston-San Antonio 
and the west coast. After all. Continental was proposing to run San Antonio 
to Houston to interchange. By comparative reason it seemed to us to be 
a more or less precise parallel in Eastern's proposal to nm San Antonio 
to El Paso to interchange with American. And finally we asked also that 
you consider the possibility of making Eastern an interchange participant 
with Continental and American, Eastern operating between Houston and 
San Antonio, thence via Continental to El Paso and thence American to the 
west coast. 

We urged that those proposals were mutually exclusive with the 
Continental proposal and that the Board should as a matter of policy and 
discretion further should consider all possible alternatives for providing 
through plane service between San Antonio and Houston and the west coast. 

Now I think that that is enough to make the first point clear. 

You are familiar with Ashbacker and Northwest and Delta cases 
and the problem of mutually exclusive application itself and the require¬ 
ments for contemporaneous and concurrent consideration of applications. 

I want to say that you have my sincere sympathy in the problems of those 
cases. To me they seem to be just about the most difficult and complex 
headache that you people have on the Board and I am in agreement with 
much of what the Chairman has said with respect to them in some of his 
public speeches. But if those cases mean an 3 rthing at all they seem to us 
to mean that Eastern is entitled to a concurrent hearing and a contempora¬ 
neous consideration with this Continental proposal on Eastern's proposals 
for through service between Houston and San Antonio and the west coast. 

Now the second point that we want to make today is that you should 
not extend Continental from San Antonio to Houston to any event, creating 
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four carriers between San Antonio and Houston. Nowj the only attempt at 
excuse for such a multiplication of service is that the^e is an alleged 

I 

public interest in interchange of American and Continental to provide 

through service between the South Texas cities Hous^n and San Antonio, 

1 

and the west coast. j 

j 

Now I respectfully submit to you that in view of |two of your recent 

I 

decisions you cannot justify any extension of Continental on the basis of 
some alleged need for an interchange. The firsjt of those decisions 

i 

is the Denver Service Case. There you found that an interchange at 
Chicago between Continental and Capital could not me^t the public needs 
for competitive service or supplemental service between Denver and New 

I 

York and other points in the northeast. | 

Now if an interchange is not good enough to meet the requirements 
for supplemental service between Denver and the nortkeast it is certainly 
not good enough to provide the only through service between Houston and 

I 

San Antonio and the west coast. | 

Now the second decision, even more recently made and even closer 
to Eastern, is in the Southwest-Northeast Case wherejyou found that Delta 
and TWA in an interchange service could not provide ifeeded competitive 
operations or needed supplemental operations betweek Houston and New 
York and you authorized additional one carrier services. 

Now if Houston's needs for supplemental or competitive service to 

I 

New York cannot be met by interchange, Houston’s needs for a first and 
only through service to California shouldn’t be entrusted to an interchange. 

I might mention that the Examiner did not reviey, if you will read 
carefully, this is sort of subsidiary on this point, the kistory of the sched¬ 
ules on this interchange in comparison with other major routes, the load 
factors and the space availability in comparison with other major routes, 
the slow development of coach service on this interchange in com¬ 
parison with other major routes, the failure to use modern aircraft in the 
service in comparison with other major routes, or m^y of the things 
which you have considered relate to adequacy of serviie in some of your 
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recent decisions. 

There is nothing, gentlemen, on a comparative basis in this record 
on which you could conclude that this interchange service, or as a matter 
of fact any of the interchange services between the south and the west are 
being vigorously and aggressively developed and promoted, and also a 
subsidiary point that Continentars load factors between San Antonio and 
Houston indicate a money-losing operation on that segment. 

Now those three things, the lack of any justification for a new route 
authorization, that is the lack of any support to public convenience and 
necessity in an interchange, the lack of comparative proof to show that 
that interchange is actually and vigorously developing the markets, and 
the money losses of Continental make us believe, and we hope you too, 
that public convenience and necessity has not been established for the 
operation of Continental from San Antonio to Houston. 

Now a third and last point, Houston is not the only southern city 
which is entirely dependent upon interchange operations for through serv¬ 
ice to and from the west coast. The entire states of Florida, Georgia, 

Alabama and Louisiana have nothing better. Neither has San Antonio. 
Furthermore, the only through service, and that is the interchange service 
between the southeast and the' south and the Gulf Coast and the southwest 
and California, with the exception of this TWA-Braniff service that no one 
knows where it is going, is provided over the routes of American Airlines. 

Dollar-wise that is a market which would pale into insignificance, 
those Charlotte and Atlanta, Birmingham, New Orleans and Houston mar¬ 
kets, where in the Southwest-Northeast Case you put three and in one 
instance four competing carriers. 

Now the problem of adequate service between the south and the south¬ 
east and the Gulf Coast and the west coast is a coast to coast problem. 

If you were considering the heeds of the northeast for west coast service 
you I donH believe would consider first the Chicago-California needs and 
then take up the New York-Chicago needs. You would consider it as one 
through operation. 
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I 

Now the Houston-San Antonio to west coast service is geographically 

I 

of necessity a part of and must affect the provision of through service be- 

1 

tween the entire southeast and the south and the Gulf Coast and the west 

I 

coast. I 

j 

So we ask you to defer Continentars application here or deny and 
we respectfully ask you to consider the motion or petition filed last May, 

i 

1955, in Docket 7155, that the Board institute an investigation into the 

i 

matter of service between the southeast, the south Gu^f Coast on the one 

1555 hand, and the southwest and California on the other, and that you 

! 

consolidate into such an investigation all new route proposals and all inter¬ 
change proposals for through service between those sections of the country. 
In May, 1955, when we filed that petition, whiclj has not yet been 

I 

1 

acted upon by the Board one way or another, there we^'e good reasons for 
filing and they are even better now. Review of the facts will show that 
these interchange services across the south have been slow in increasing 

i 

frequency. They have been slow in developing coach service. They have 

been slow in the use of modern aircraft and have been lax in the develop- 

! 

ment of traffic. 

Further, since that time TWA has asked to suspend its operations 

i 

with Braniff, which provided by that interchange the obly semblance of 

I 

competitive service between any point in the southeast, south and Gulf 
Coast on the one hand, and California on the other. 

Further, the City of Dallas and the Dallas Chamber of Commerce 
some six weeks ago asked for an investigation of seri^ce between Dallas 
and the west coast. Atlanta, Birmingham and New ojleans, in fact the 
states of North Carolina, South Carolina, Northern FWida, Georgia, 
Alabama and Louisiana have had no review of their transcontinental service 
to the west since a hearing in 1949 which based upon h record of statistics 
compiled in the years prior thereto. I 

1556 In approving the interchange of American and Delta and others and 

i 

the Southern Service to the West Case you provided fdr requirement or 

I 

reports from those carriers on how the service was (^eveloping and how it 
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was accommodating traffic because you had some doubt then, as the 
Board had some doubt then, I assume, as to how it would work out. Those 
reports have never been filed. There has been some review, as you 
know, of service between Miami and Tampa and Houston and the west 
coast but the other areas which I mentioned in the south have had no re¬ 
view, no analysis of their needs, since that hearing in 1949. 

Now let me summarize the three points which I have tried to make. 
One, there is a basic error in this proceeding in its failure to consider 
Eastern’s alternative mutual exclusive proposals for through service be¬ 
tween Houston and San Antonio and the southwest and the west coast. 

Secondly, there could be no finding that the public convenience and 
necessity require an extension of Continental from San Antonio to Houston 
in quadruplication of existing service so to provide an admittedly inferior 
and inadequate type of service, namely interchange service. 

And thirdly and finally. Continental’s application here should be 
denied on a comprehensive investigation of the through service needs be¬ 
tween the southeast, the south, the Gulf Coast on the one hand, and the 
southwest and the west coast on the other. 

We plan within a few days to renew or to file a motion with respect 
to the petition in Docket 7155 filed last May for an investigation, but there 
is certainly no need for the Board to wait on any such motions. The facts 
of our petition of last May, the facts in the recently filed Dallas petition 
and the fact of the TWA-Braniff abandonment of that, or suspension of 

that interchange service require an investigation now, we believe. 

« ♦ « « « 

ORAL ARGUMENT OF JAMES A. TOMLINSON, ON BEHALF OF 

CIVIL AERONAUTICS BOARD. 

MR. TOMLINSON: ♦ ♦ ♦ Now let’s look at the results of the 

American-Continental interchange. The record shows that for the year 
ended March 31, 1955, the Continental-American interchange carried 
over 97,000 passengers on the Continental portion of the interchange, or 
about 266 passengers a day. For the same period between Houston and 
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all other points served by the interchange there were a total of about 115 
passengers a day. 

Mr. Russell says that P. C. & N. does not require renewal. What 
more eloquent result could you have than the figures point up in this case 
of 266 passengers a day carried by the interchange for the year ended 
March 31, 1955? 

Now the interchange flight carried about 29 daily passengers between 
San Antonio and Houston during this same period. I submit that the Houston- 
San Antonio segment is vital to the interchange operation. About 53 per 

cent of the passengers carried on ContinentaFs portion of the inter¬ 
change flights during the year ended March 31, 1955, moved over this 
Houston-San Antonio segment. 

♦ # 4c ^ 

Now one of the best answers to Eastern's arguments is to point 
out that in the hearing in this case Eastern submitted only perfunctory 
evidence which indicated, one, that Eastern's load factors over the San 
Antonio-Houston segment have always been low, that Eastern's average 
Houston-San Antonio load factor during 1954 was about 36 per cent, and 
that such a load factor did not represent a profitable operation. The 

very very limited evidence which Eastern submitted in this proceed¬ 
ing just doesn't support the contentions which Eastern advances in its 
exceptions, that Eastern had been injured by the Continental interchange 
operations between San Antonio and Houston. 

4c 4c # 4c 4c 


CHAIRMAN RIZLEY: What about the TWA situation? 

* 

i MR. TOMLINSON: Well, as I stated, Chairman Rizley, the Exam¬ 

iner concluded that there should be a further continuation of the Braniff- 
; TWA interchange. Neither Braniff nor TWA actually filed any exceptions 

^ to that. TWA came in with a letter on January 5th, 1956, in which it said 

1562 "In your initial decision, " this was addressed to Examiner Moran, 

"In your initial decision you correctly stated that TWA takes the position 
that in view of the limited experience had with the operation and the fact 
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that it is still in an experimental phase, renewal should be for an additional 
three year period with the right reserved to either party to request an 
earlier termination date. 

Then TWA goes on to say ’'Since the hearing TWA’s experience with 
the operation has been increasingly imsatisfactory. The expected increase 
in traffic has not materialized: In fact interchange traffic has fallen off 
and the loads on the TWA portion of the joint operation have continued to 
be very poor. Under the circumstances the Braniff-TWA interchange 
operations practically ceased to be a competitor for Texas-California 
traffic. 

'In view of these facts and the further fact that TWA’s recent route 
awards require a maximum use of its equipment on its own routes, TWA 
, intends to file a motion shortly with the Board for suspension of the inter¬ 
change service. ” 

Then TWA by a document dated the 27th of January came in and 
filed an application for suspension of the interchange operations for a 
period of one year. Now that pleading was not filed in this docket and no 
action has been taken on it to the best of my knowledge. Neither am I 
aware, sir, of whether or not Braniff joins in that application or opposes 
it. 

1563 The main thrust of the application is that TWA has supplied the 

equipment for the interchange and that TWA can better use its aircraft 
on other operations other than the TWA-Braniff interchange. 

CHAIRMAN RIZLEY: You say we can't consider that in this docket? 

MR. TOMLINSON: I say that application was filed, sir, in Docket 

1102. 

CHAIRMAN RIZLEY: What is involved in 1102? 

MR. TOMLINSON: That was the reopened Southern Service to the 
West Case, out of which the interchange was originally authorized, Mr. 
Chairman. I cannot comment further on it. I know of no other facts to 
disclose about it except what are in the documents themselves. . 

CHAIRMAN RIZLEY: I see. Thank you. 
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MR. GURNEY: It bothers me that the Examiner recommended 
continuation of that interchange and then to have a letter in the early part 
of January, *56, from the carrier itself saying that Acceptance of that 
interchange by the public has not been good. It bothers me because of 

contrary evidence, contrary statements. On what di^ the Examiner base 

1 

his justification for renewal ? | 

MR. TOMLINSON: Well, sir— i 

1564 MR. GURNEY: Or the Bureau too, because thA Bureau agreed with 

them. ! 

I 

MR. TOMLINSON: That is correct. Senator ojirney. 

MR. ADAMS: Didn*t the Examiner state that the greatest advantage 

i 

to the public had come from the use of four-engine equipment for the first 
time over this segment including Amarillo ? 

MR. TOMLINSON: Colonel Adams, I believe tie Examiner indicated 
that the aircraft which were provided over the Brani^ portion of the inter¬ 
change were four-engine equipment which had substituted for previously 

I 

operated two-engine equipment which Braniff was at that point in time 

I 

operating. | 

With respect to your question, sir, the facts oi record indicate that 
the interchange at least insofar as we had facts availAble as of the time 
of the close of the hearing, the interchange carried a^ut 23,400 passengers 
or about 140 passengers a day. | 

MR. GURNEY: All the way through? i 

MR. TOMLINSON: From the inauguration of service on January 
14, 1955, through June, 1955. On an annual basis th^s amounted to about 
51,000 passengers. That is from the facts that we had at that time. We 
determined and the Examiner determined it would anjount to about 51,000 
passengers. Now of the 23,400 passengers, that is t|ie 23,400 actually 

i 

carried between January 14, 1955, and June 30, 1955, 64 per cent were 

1565 local passengers on BranifFs routes, about 22 per cent were local 

passengers on TWA’s routes, and about 3,200 in that|period of roughly 
six months were true interchange passengers. I 




[1565, 1566] 

Now the Examiner reasoned that the interchange had been in opera¬ 
tion for a limited period of time and that it had been operating on only 
one daily round trip flight and that a further period of authorization, was 
appropriate under the circumstances with unlimited operating authority 
in order to give the interchange a more adequate period of experience and 
to better enable it to determine what the results might be. 

MR. GURNEY: All right, now with TWA*s letter saying that they - 
what did that January 1st letter say, the first part of January ? 

MR. TOMUNSON: Here is the file, sir. 

MR. GURNEY: Just give me the general contents of it. 

MR. TOMLINSON: Since the hearing TWA's experience with the 
operation has been increasingly unsatisfactory. The expected increase 
in traffic has not materialized. In fact traffic has fallen off and the loads 
on the TWA portion of the joint ^operation have been continued to be poor. 
Under the circumstances the Braniff-TWA interchange operations prac¬ 
tically ceased to be a competitor for Texas-California traffic. 

MR. GURNEY: Yes, but they don’t conclude with any statement 
there as to whether they want to stop it or not. 

MR. TOMLINSON: This goes on to say, and I don’t want to be re¬ 
miss in not reading the entire letter, ’In view of these facts and the further 
fact that TWA’s recent route awards require a maximum use of its equip¬ 
ment on its own routes, TWA intends to file a motion shortly with the 
Board for suspension of the interchange service. ” Then the document 
came in on the 27th of January. 

MR. GURNEY: What position are we in in case we would order the 
interchange in this case and the carrier didn’t want to continue it? Would 
it be possible for the Board to make it mandatory? 

MR. TOMLINSON: Well, I think the Board could conclude that it 
would not grant TWA’s application, and mind you this is only TWA’s ap¬ 
plication. There is no response from Braniff, to the best of my knowledge. 

MR. GURNEY: Well I mean in this case. Now supposing we ordered 
the interchange continued and the carrier didn’t want to do it and just said 
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they wouldn't ? 



1 

MR. TOMLINSON: I think the Board can compjel the continued oper- 

'• 

ation. 


« t 

MR. GURNEY: We can? 


1 

1 

MR. TOMLINSON: Yes, sir. 


• % 

Thank you. 


»' 

CHAIRMAN RIZLEY: Very well. Thank you, 

Mr. Tomlinson. 

► 

♦ ♦ ♦ ♦ 

' 

♦ 
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Served: March 12, 

1956 

> »' 

Docket Nos. 6597 and 6749 


' ' 

HOUSTON-CAUFORNIA INTERCHANGE CASE 

1 

i 

► P 

Decided: March 9, 1956 


■* 

1 

Certificate of public convenience and necessity of Continental Air Lines, 

P * 

Inc., for route No. 29 amended by continuing the holder*s authority 

1 

«*▼ 

to serve Houston for the period that the intercljange agreement be- 

1 

» 

■'r ' 

tween the holder and American Airlines, Inc., 

has Board approval. I 


Authority to serve Houston solely for interchange purposes renewed where 

>< 

route extension is shown to be a vital part of tlie interchange opera- 

t ■^. 

tion and the interchange is of considerable benefit to the traveling 

> to 

! 

public, to Continental and to the Government. 


p » 

Decision on the Board*s investigation in Docket No. < 

3749 of the need for I 


authorization of an unlimited interchange service between Houston I 

> 

and California points, via Amarillo deferred. 



Appearances: 


^ 1 

H. F. Scheurer, Jr., and C. Edward Leasure, 
Air Lines, Inc. 

for Continental 


Clifton J. Stratton, Jr., for American Airlines 

Inc. 
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Hubert A. Schneider and B. Howell Hill for Braniff Airways^ Inc. 

James K. Crimmins and Donald L. Deming , for Trans World Air- 
lines, Inc. 

E. Smythe Gambrell , W. Glen Harlan , and Harold L. Russell , for 
Eastern Air Lines, Inc. 

Vincent L. Gingerich , for Trans-Texas Airways 

Brackley Shaw , for the City of Dallas and Dallas Chamber of 
Commerce 

James Gagnon , for the City of El Paso, El Paso Chamber of 
Commerce, and the Airport Board 

W. H. Reid and John E. Stephen for the City of Houston and the 
Houston Chamber of Commerce 

Howell Jones , for the San Antonio Chamber of Commerce, the City 
of San Antonio, and the South Texas Chamber of Commerce 

James A. Tomlinson , for the Bureau of Air Operations 

OPINION 

BY THE BOARD: 

This is a consolidated proceeding involving (1) the application of 
Continental Air Lines for renewal of authority to provide service on inter¬ 
change flights to California points with American Airlines between Houston 
and San Antonio and (2) an investigation to determine whether the Board 
should authorize continued operation on an unlimited schedule basis of the 
present through service between Houston and California points by inter¬ 
change of equipment at Amarillo, Texas, between Trans World Airlines 
and Braniff Airways. 

After due notice, public hearing was held before Examiner Ferdinand 
D. Moran, whose Initial Decision was duly issued, finding that ContinentaTs 
Houston authorization, as presently restricted, should be renewed for the 
period that the interchange agreement with American has Board approval, 
and that the Braniff-TWA interchange authority should be renewed indefi¬ 
nitely but without the present frequency limitation of one round trip per 
day. Exceptions to the Continental authorization were filed by Eastern and 
it relied upon its brief filed with the Examiner. No exceptions were filed 
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to the Braniff-TWA recommendation. The Board has! heard oral ai^- 

I 

ment and the case now stands submitted for decision.! 

After due consideration of the record and Eastelrn's exceptions we 

i 

find that we agree with the findings and conclusions i4 the Initial Decision 

with respect to Continentars application for Houston-^an Antonio authority,—^ 

2 / 

and adopt them as our own.— However, on thej question of continu¬ 
ing the Braniff-TWA interchange service, we are fac^ with a somewhat 

different situation than was the Examiner and have reached a different 

! 

conclusion. 

I 

During the course of this proceeding each of the parties to the 
Braniff-TWA interchange agreement urged its renewal. The Examiner 
found that this interchange has provided a useful service responsive to a 
public need, and that removal of the present frequency limitation would 
permit new through plane service between Dallas/Foit Worth and Houston 
on the one hand, and Albuquerque and Fresno on the other hand. Accord- 

I 

ingly, he concluded that continuation of the interchange operation should 
be approved. In recommending the continuation of this interchange service 
without the schedule restriction, the Examiner found, and the carriers 
agreed, that there was a likelihood of equipment becoming available in 

the reasonably near future. This finding was based u^on the possibility 

! 

that TWA would continue to provide the aircraft for tlie interchange and 

i 

upon evidence that Braniff might be able to furnish aircraft for additional 

I 

frequencies as they become necessary. I 


1/ Eastern has on several occasions sought operating authority which 
would enable it to participate in traffic between Texad and California points. 
It claims that the Board*s refusal to give further consideration to such 
proposals contemporaneously with Continentars application violates the 
Ashbacker doctrine. We disagree. Even assuming that we would be re¬ 
quired to give contemporaneous consideration to inteilchange agreements 
for substantially similar service, Eastern has submitted no such agree¬ 
ment here. And with respect to Eastern*s route applications, we think it 
clear that they are not mutually exclusive with Continentars. 

I - 

2/ The Initial Decision is attached hereto as Appendi^ A. 
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Since the hearing, however, each of the interchange partners has 

been authorized to provide strong traffic generating centers with long 

3/ 

haul services.- These route awards obviously will make demands upon 

1582 these carriers^ present and future equipment. In fact, our route 
award made to Braniff in the Southwest*Northeast Service Case speci¬ 
fically recognized that Braniff had an equipment problem which affects 
its ability to provide immediately a full pattern of service in its new 
markets.-'^ 

Thus, although no exceptions were filed to the Examiner*s recom- 
, mendation for continuation of the interchange, TWA advised the Board 
that it would file an application for suspension of the interchange service 
i based in part upon this equipment situation. Such an application was 
filed prior to oral argument in' this proceeding, and in an order issued 
contemporaneously herewith we are granting this request. Consistent 
with this action, we have decided to defer decision on the Examiner*s 
recommendation that the interchange authority should be renewed. 

In view of the foregoing, and upon consideration of the entire record, 
we find: 

1. That the public convenience and necessity require that 
Continental be authorized, for the period that the Continental- 
American Interchange Agreement, C.A.B. No. 5388, has Board 
approval to serve Houston, Tex., subject to the present restrictions 
on its operating authority to that city. 

1583 2. That Continental is fit, willing and able to provide the 
service required. 


3/ TWA has been certificated to provide new services to such points as 
Detroit, Cleveland, Denver, Tulsa, Oklahoma City, Washington and New 
York, while Braniff^s route No. 9 has been extended from Dallas/Fort 
Worth to New York and Washington, via the intermediate points of Memphis 
Nashville and Chattanooga. 

4/ Order E-9758, dated November 21, 1955, p. 14. 
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I 

3. That the investigation to determine whetoer the public con- 

I 

venience and necessity require the continuation bf the Braniff-TWA 

i 

interchange and whether the continued approval of such interchange 
agreement without limitations as to frequency is adverse to the 
public interest, should be deferred. 

i 

An appropriate order will be entered. 

Rizley, Chairman, Adams, Vice Chairman, Gurney and Denny, 

I 

Members of the Board, concurred in the above opinioQ. 


1584 APPENDIX A 

DOCKET NOS. 6597 and 6749 | 

THE EXAMINER’S INITIAL DEQSION REFERRED TO HEREIN IS 

i 

NOT ATTACHED TO THIS COPY BECAUSE OF THE ^DE aRCDLATION 
OVEN AT THE TIME OF ITS RELEASE. THE INITi|aL DEQSION IS 

I 

ATTACHED TO THE ORIGINAL OF THE BOARD'S ojpiNION AND TO THE 
OFFIQAL COPIES IN THE BOARD'S FILES AND MAY BE EXAMINED 

j 

THERE. IT WILL ALSO BE PRINTED AS PART OF |tHE OFFICIAL 
"CIVIL AERONAUTICS BOARD REPORTS". I 


i 
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Order No. E-10082 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 9th day of March, 1956 


HOUSTON-CAUFORNIA INTERCHANGE CASE ' Docket Nos. 6597 
-i and 6749 


ORDER 

A full public hearing having been held in the above-entitled proceed¬ 
ing and the Board, upon consideration of the record, having issued its 
opinion containing its findings, conclusions and decision, which is attached 
hereto and made a part hereof; 

IT IS ORDERED: 

1. That the amended certificate of public convenience and necessity 
for route No. 29 in the form attached hereto be issued to Continental Air 
Lines, Inc.; 

2. That said amended certificate shall be signed on behalf of the 
Board by its Chairman, shall have affixed thereto the seal of the Board, 
attested by the Secretary, and, subject to extension of its effective date in 
accordance with the provisions of said amended certificate, shall be effec¬ 
tive on May 8, 1956; 

3. That decision be and hereby is deferred on the investigation 
instituted by the Board in Docket No. 6749, relating to the continuation of 
the interchange between Braniff Airways, Inc., and Trans World Airlines, 
Inc., on an unlimited schedule basis between Houston, Texas, and Cali¬ 
fornia points via Amarillo, Texas. 

By the Civil Aeronautics Board; 

/s/ M. C. Mulligan 
Secretary 


(SEAL) 








UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) j 

CONTINENTAL AIR UNES, INC. | 

is hereby authorized, subject to the provisions hereinjafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunc^er, to engage in air 
transportation with respect to persons, property and mail, as follows: 

1. Between the terminal point Denver, Co jo., the inter¬ 
mediate points Colorado Springs, Pueblo and Tzinidad, Colo., Las 
Vegas, Santa Fe and Albuquerque, N. Mex., ai|d (a) beyond Albu¬ 
querque, N. Mex., the intermediate point Alaniogordo-Holloman 


Air Force Base, N. Mex., and the terminal point El Paso, Tex., 
and (b) beyond Albuquerque, N. Mex., the intermediate points 
Roswell and Hobbs, N. Mex., and (i) beyond H|)bbs, N. Mex., the 


intermediate point Carlsbad, N. Mex., and the| terminal point El 

I 

Paso, Tex., and (ii) beyond Hobbs, N. Mex., ^e intermediate 
points Midland-Odessa (to be served through Midland Army Airfield), 


Big Spring and San Angelo, Tex., and the terniinal point San Antonio, 

i 

Tex.; 

2. Between the terminal point El Paso, T^x., the inter- 

I 

mediate points Carlsbad and Hobbs, N. Mex., iMLdland-Odessa 
(to be served through Midland Army Airfield), Big Spring, San 
Angelo and San Antonio, Tex., and the terminal point Houston, Tex.; 

3. Between the terminal point Tulsa, Okl^., the intermediate 
points Oklahoma City and Lawton-Ft. Sill, Okla., Wichita Falls 
and Lubbock, Tex., and Hobbs, N. Mex., and |(a) beyond Hobbs, 

N. Mex., the intermediate points Midland-Ode$sa, Tex. (to be 
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served through Midland Army Airfield), Carlsbad, N. Mex., and 
the terminal point El Paso, Tex., and (b) beyond Hobbs, N. Mex., 
the intermediate point Hoswell, N. Mex., and the terminal point 
Albuquerque, N. Mex.; 

4. Between the terminal point Denver, Colo., the intermediate 
points Colorado Springs, Pueblo and La Junta, Colo., Garden City, 
Dodge City, Great Bend and Hutchinson, Kans., and (a) beyond 
Hutchinson, Kans., the intermediate points Salina, Manhattan/ 
Junction City/Fort Riley and Topeka, Kans., and the terminal 
point Kansas City, Mo., and (b) beyond Hutchinson, Kans., the 
intermediate points Wichita, Kans*, Bartlesville, Okla., and the 
terminal point Tulsa, Okla.; 

5. Between the terminal point Tulsa, Okla., the intermediate 
point Bartlesville, Okla. and the terminal point Kansas City, Mo.; 

6. Between the terminal point Chicago, Ill., the intermediate 
points Kansas City, Mo., and Denver, Colo., and the terminal 
point Los Angeles, Calif., 

to be known as Route No. 29. 

The service herein authorized is subject to the following terms, 
conditions and limitations: 

(1) The holder shall render service to and from each of the 
points named herein, except as temporary suspensions of service 
may be authorized by the Board; and may begin or terminate, or 
begin and terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point 
named herein through the airport last regularly used by the holder 
to serve such point prior to the effective date of this ceilificate, 

as amended; and may continue to maintain regularly scheduled non¬ 
stop service between any two points not consecutively named herein 
if nonstop service was regularly scheduled by the holder between 
such points prior to. the effective date of this certificate, as amended. 
Upon compliance with such procedure relating thereto as may be 
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prescribed by the Board, the holder may, in addition to the service 
hereinabove e;q>ressly prescribed, regularly seipve a point named 

i 

herein, other than a point required to be served jthrough an airport 
named herein, through any airport convenient thereto, and render 
scheduled nonstop service between any two points not consecutively 
named herein between which service is authorized hereby. 

(3) The holder shall stop at Pueblo, Colo., | Wichita or Hutch¬ 
inson, Kans., on flights serving both Denver, c|)lo., and Tulsa, 

Okla. I 

) 

(4) The holder shall stop at Hobbs, N. Mexl, on flights serving 
Lubbock, Tex., on the one hand, and Mid land-Odessa, Tex., on the 
other hand. 

1588 (5) On flights serving El Paso, Tex., on tl^e one hand, and 

I 

Oklahoma City and/or Tulsa, Okla., on the oth^r hand, the holder 
shall stop at one intermediate point other than Oklahoma City be¬ 
tween the said points. 

(6) The holder shall stop at Albuquerque, k. Mex., or a point 

I 

I 

south thereof, on flights serving both San Antonio, Tex., and Denver, 
Colo. 

(7) On flights serving both Albuquerque, N. Mex., and Kansas 

City, Mo., either via Pueblo or via Colorado Sijrings, Colo., the 
holder shall stop at one additional intermediate point between the 
said points. | 

(8) The holder shall serve Houston, Tex., only upon through 
plane flights operated between Houston and points west of El Paso 

I 

on route No. 4, pursuant to interchange agreement between the 

I 

holder and American Airlines, Inc., approved by the Board, and 
the holder shall not serve any point between San Antonio and El Paso, 

I 

Tex., on any such flight. | 

(9) All nonstop flights between the terminals on segment 5 
scheduled by the holder shall originate or terminate at Albuquerque, 

I 

N. Mex., or El Paso, Tex., and all flights serving Bartlesville, 



226 


[1588, 1589] 

Okla., on segment 5 scheduled by the holder shall originate or 
terminate at Wichita Falls, Tex., or beyond. 

(10) The holder shall serve Kansas City, Mo., and Chicago, 

Ill, on the same flight only when such flight originates or termi¬ 
nates at Los Angeles, Calif. 

(11) On flights serving segment 6, the holder shall not operate 
single plane service through Denver, Colo., to or from points 
south thereof. 

(12) The holder shall not operate single plane service between 
Chicago, Ill., on the one hand and points south of Kansas City, M)., 
on the other hand (other than points on segment 6). 

The exercise of the privileges granted by this certificate, as 
amended, shall be subject to such other reasonable terms, conditions 
and limitations required by the public interest as may from time to time 
be prescribed by the Board. 

Tills certificate, as amended, shall be.effective on May 8, 1956: 
Provided , however , That prior to the date on which this certificate, as 
amended, would otherwise become effective the Board, either on its own 
initiative or upon the timely filing of a petition or petitions seeking recon¬ 
sideration of the Board^s order of March 9, 1956 (Order No. £-10082) 
insofar as such order authorizes the issuances of this certificate, as 
amended, may by order or orders extend such effective date from time 
to time. 

1589 The authority to serve Great Bend, Kans., shall expire on April 

16, 1954. The authority to serve Manhattan/Jimction City/Fort Riley, 
Kansas, shall expire on January 22, 1955. The authority to serve Lawton< 
Fort Sill, Okla., shall expire on February 20, 1956. The authority to 
, provide service over segment 5 shall expire on February 17, 1958. The 
authority to serve Alamogordo-Holloman Air Force Base shall e^^ire on 
August 31, 1955.—'^ The authority to serve Houston, Tex., shall continue 

1/ The holder has applied in Docket No. 6441 for renewal of its authority 

(Cont’d. on next page). 



227 


I [1589] 

so long as the interchange agreement (C. A.B. No. 5388) between the 

I 

holder and American Airlines, Inc., has Board approv|al. 

IN WITNESS WHEREOF, the Civil Aeronautics sloard has caused 

I 

this certificate, as amended, to be executed by its Chairman and the seal 

j 

of the Board to be affixed hereto, attested by the Secre[tary of the Board 

I 

on the 9th day of March, 1956. 

/s/ Ross Rizley 
Chairman 

(SEAL) I 

i 

ATTEST: j 

/s/ M. C. Mulligan | 

I 

Secretary 


I 

I 

i 


Footnote 1 (Cont*d.) | 

to provide service to Great Bend, Kans.; in Docket 6784 for renewal 
of its authority to serve Manhattan/Junction City/Fort Riley, Kansas, 
and in Docket No. 7017 for renewal of its authority to|serve Alamogordo- 
Holloman Air Force Base. I 
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Petitioner’s Statement of Questions Presented 

Petitioner seeks review of orders of the Civil Aeronautics 
Board (“the Board”) designated Order E-9438, dated July 
28,1955, Order E-9572, dated September 16,1955, Order E- 
9577, dated September 19, 1955, and Order E-10082, dated 
March 9,1956, which denied Petitioner’s motion for consoli¬ 
dation of its applications (or appropriate portions thereof) 
in Dockets 7153,7154 and 7155 for hearing and decision with 
a mutually exclusive application of Continental Air Lines, 
Inc. (“Continental”) and a Board-initiated investigation in 
Dockets 6597 and 6749 (termed the Houston-California 
Interchange Case, Docket 6597 et al.), which also denied 
Petitioner’s alternative request for separate, but simultane¬ 
ous’ hearings on those applications; and which limited Peti¬ 
tioner’s right to intervene in the proceeding to such a 
severe extent as effectively to deny Petitioner the oppor¬ 
tunity to adduce facts demonstrating the mutual exclusivity 
of its applications with those consolidated, heard and 
granted in the proceeding. 

The issues have been stipulated to be: 

(1) Whether the Board’s refusal to consolidate Peti¬ 
tioner’s application in Docket 7153 for hearing and 
decision in the Eouston-West Coast Interchange 
Case or, in the alternative, to set that application 
down for simultaneous hearing, deprived Petitioner 
of its statutory right to a full and fair hearing on 
that application; 

(2) Whether the Board abused its discretion in refusing 
to order hearings as set forth in paragraph (1) 
above; 


(3) Whether the Board’s limitation npon Petitioner’s 
I intervention in the proceeding constituted a denial 
! of due process or an abuse of the Board’s discre¬ 
tion; and 

(4) Whether the Examiner erred in his rulings concern¬ 
ing evidence of mutual exclusivity which Petitioner 
alleges it offered, and if so, whether Petitioner was 
prejudiced thereby. 
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For the District of Columbu Circuit 

No. 13,338 


Eastern Air Lines, Inc., 


Petitioner, 


—V.— 


Civil Aeronautics Board, 

Respondent, 

American Airlines, Inc., Braniff Airways, Inc., 


Continental Air Lines, Inc., 


Intervenors, 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONER 


Jurisdictional Statement 

This is an appeal by Eastern Air Lines, Inc. (“Peti¬ 
tioner”) from Orders of the Civil Aeronautics Board (“the 
Board”), designated Order E-9438, dated July 28,1955 (Tr. 
437), Order E-9572, dated September 16, 1955 (Tr. 487), 
Order E-9577, dated September 19, 1955 (Tr. 491), and 
Order E-10082, dated March 9, 1956 (Tr. 1579), which 
denied Petitioner’s motion for consolidation of its applica¬ 
tions, or appropriate portions thereof, in Dockets 7153, 
7154 and 7155’ for hearing and decision with a mutually 

1 The instant appeal is directed specifically to the Board’s refusal to 
consolidate all, or appropriate portions of Petitioner’s Docket 7153 application 
only. Petitioner has not assigned the Board’s failure to consolidate its Docket 
7154 and 7155 applications as error and will not burden the Court with any 
undue recitation of those applications. 
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exclusive application of Continental Air Lines, Inc. (“Con¬ 
tinental”) which was heard and decided in the Houston- 
California Interchange Case, Docket 6597 et al; which also 
denied Petitioner’s alternative request for separate, but 
simultaneous, hearings on its Docket 7153 application; 
which limited Petitioner’s right to intervene in the pro¬ 
ceeding to such an extent as to deny to Petitioner due proc¬ 
ess of law; and which, pursuant to the Examiner’s rulings 
on evidence during the hearings (which rulings were 
adopted by the Board), denied Petitioner the opportunity to 
adduce facts demonstrating the mutual exclusivity of its 
application ^vith those consolidated, heard and granted in 
the proceeding. 

The Court’s jurisdiction is based on Section 1006 of the 
Civil Aeronautics Act, as amended (Act of June 23, 1938; 
52 Stat. 1024; 49 U. S. C. 646) and Section 10 of the Admin¬ 
istrative Procedure Act (Act of June 11, 1946, C. 324; 60 
Stat. 243; 5 U. S. C. 1009). 


Statement of the Case 

1.' This appeal grows out of a proceeding before the 
Board involving through air service between Houston, 
Texas, on the one hand, and points in Arizona and Cali¬ 
fornia, on the other. 

An earlier proceeding, involving the same through air 
service, called the Southern Service to the West Case, 
Docket 1102 et al., was initiated on May 14, 1948, when a 
prehearing conference was held on Petitioner’s applications 
and those of other carriers proposing a southern trans¬ 
continental route between Miami and San Francisco via 
Tampa, New Orleans, Houston, San Antonio, El Paso, Phoe¬ 
nix, Tucson, Los Angeles, and other intermediate points. 
The, Board instituted and included in that proceeding an 
investigation to determine whether new through services 




could be provided by interchange arrangements' rather than 
by new route extensions (Order E-2033, September 29, 

iks). 

2. After extensive public hearings in 1949, a Board Ex¬ 
aminer in a 1950 Initial Decision recommended approval of 
Petitioner’s application for a new route between Miami and 
the West Coast via Tampa, New Orleans, Houston, San 
Antonio and other cities and permanent approval of an 
American Airlines-Delta Air Lines interchange.^ However, 
on January 31,1951, the Board rendered its first decision in 
that case (Order E-5090; 12 C.A.B. 518), reversing the Ex¬ 
aminer and denjung all applications seeking ne^v routes. 
Instead, the Board approved three separate interchanges 
between points in the South and the West Coast, namely: 

(a) An American-Delta interchange between the Atlanta- 
Birmingham area and the West Coast, via Dallas; 

(b) An American-Delta-National Airlines interchange 
between Florida, New Orleans and the West Coast, via 
Dallas; and 

(c) An American-Continental-Braniff Airways inter¬ 
change between Houston, San Antonio and the West Coast 
via El Paso. 


1 An “interchange” is an arrangement between two or more carriers for 
the provision of single-plane through air service between points on the routes 
of one carrier and points on the routes of the other carrier or carriers via a 
point common to the routes of the two connecting carriers (the “interchange 
point”). Generally, imder the terms of such an arrangement, the aircraft is 
manned by crews supplied by each carrier for that portion of the journey 
flown over its routes though that is not always the case, so that the passenger 
is relieved of the inconvenience of changing planes at the interchange point 
as would otherwise be necessary. 

2 The American-Delta interchange had previously been approved on a 
temporary basis pending the outcome of the proceeding on Petitioner’s appli¬ 
cation (10 C.A.B. 757, 1950). That service, by interchange of equipment at 
Dallas, provided through-plane schedules between points west of Dallas served 
by American and points east of Dallas served by Delta. 


3. Petitioner and other parties filed petitions for recon¬ 
sideration and, on July 13, 1951, prior to the inauguration 
of service under the American-Continental-Braniff inter¬ 
change, the Board issued a supplemental decision (Order 
E-5531; 14 C.A.B. 311) revoking its earlier approval of that 
interchange. In substitution therefor, it authorized the ex¬ 
tension of Continental, duplicating the routes of Braniff, 
Trans-Texas Airways and Petitioner between San Antonio 
and Houston and an interchange between Continental and 
American to provide through service between Houston, San 
Antonio and the West Coast via El Paso. Continental^s 
authority to operate between San Antonio and Houston 
was granted for a temporary period of three years. That 
temporary certificate was to expire September 11,1954, but 
was continued by force of the Administrative Procedure 
Act until after disposition of an application for renewal 
filed on March 22,1954 (Tr. 185). 

In the same decision the Board found that an interchange 
by Petitioner, BraniflF and Trans World Airlines (“TWA”) 
between Miami and the West Coast via Houston and 
Amarillo would be in the public interest, but indicated that 
it desired to hear further oral argument on that question. 
Thereupon, Petitioner, Braniff and TWA, in response to 
the Board’s supplemental opinion, entered into an inter¬ 
change agreement and submitted it to the Board for 
approval. 

4. Oral argument was presented to the Board on Septem¬ 
ber 25,1951 and on February 11,1952, the Board issued a 
further supplemental opinion (Order E-6105; 15 C.A.B. 
94; Tr. 1) finding that an interchange by Petitioner, Braniff 
and! TWA between Miami and the West Coast via Tampa, 
Houston, Dallas and Amarillo would be in the public inter¬ 
est. The Board also found that the public convenience 
and necessity required that Petitioner be authorized to 
operate directly across the Gulf of Mexico between Miami 
and Houston via Tampa in conjunction with the inter- 
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change. However, it withheld final approval of the inter¬ 
change agreement which had been submitted by Petitioner, 
Braniff and TWA, to permit interested parties to file within 
10 days documents opposing the closing of the record. On 
April 7,1952, the Board closed the record, and approved the 
interchange agreement of Petitioner, Braniff and TWA, 
finding that service should be inaugurated at the earliest 
possible date (Order E-6297; 15 C.A.B. 121; Tr. 1). 

Petitioner, Braniff and TWA proceeded with proper dis¬ 
patch to inaugurate the service which the Board had author¬ 
ized and thousands of dollars were expended in preparation 
for the first flight scheduled for April 14, 1952 (see e,g., 
Member Lee’s dissent. Order E-7988, December 22, 1953, 
ftn. 22). 

5. On April 8, 1952, however, National filed a petition 
for review in this Court^ and requested a stay, alleging 
that the Board erred in approving the interchange between 
Petitioner, Braniff and TWA without having accorded 
National and the other parties further hearings. On April 
10,1952, this Court entered an order staying the effective¬ 
ness of the Board’s order of April 7, 1952 pending judicial 
review. 

On June 9,1952, the Board entered an order reciting in 
part (Order E-6499; 15 C.A.B. 124,125; Tr. 1): 

“. . . the public interest requires that the present con¬ 
troversy should be resolved as promptly and expedi¬ 
tiously as possible in order that such service as may 
be found to be required by the public interest and the 
public convenience and necessity can be inaugurated 
as soon as possible ...” 

That order recited that processing of the case in this 
Court on the merits of National’s appeal would consume 
a long period of time and that it would be more in the pub- 

1 National Airlines, Inc. v. Civil Aeronautics Board, No. 11,383, C. A 
D. C. 
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lie interest if the matter were returned to the Board to 
hold expeditiously the hearings demanded by National. 
Accordingly, the Board directed that appropriate steps be 
taken to dismiss the Court proceedings on the representa¬ 
tion that all persons would be accorded the hearing on the 
interchange of Petitioner, Branijff and TWA to which they 
claimed to be entitled. On July 30,1952, this Court, on the 
basis of the Board’s foregoing assurances, entered an order 
dismissing the petition for review. 

6. A prehearing conference was thereafter held pre¬ 
paratory to a Board hearing on the interchange of Peti¬ 
tioner, Braniff and TWA. Hearing was held and on July 
8, 1953, the Examiner served his Initial Decision which 
recommended disapproval of that interchange but the in¬ 
situation of an interchange between Petitioner and National 
for service between Miami/Tampa and Houston via New 
Orleans. The Examiner recommended that an order of 
the Board directing the institution of such an interchange 

service bv Petitioner and National be withheld to atford an 
* 

opportunity to negotiate an appropriate voluntary agree¬ 
ment. 

7. On December 22, 1953, the Board, by a 3-2 vote ap¬ 
proved the recommendation of the Examiner (Order E- 
7988; Tr. 35). 

8. Following petitions for reconsideration, on June 25, 
1954, the Board, again with two of the five members dis¬ 
senting, issued a supplemental order (E-8466; Tr. 146) 
again denying approval of the interchange by Petitioner, 
Braniff and TWA, but indicating that it would approve 
an interchange by Braniff and TWA between Houston and 
the West Coast via Dallas, Amarillo and various inter¬ 
mediate points. 

9. The Board subsequently approved (Order E-8705) 
the Braniff-TWA interchange for through service between 
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Houston and the West Coast via Dallas and Amarillo and 
both carriers actually operated one through-plane round- 
trip schedule from January 14, 1955 to March 1, 1956. At 
that time, the service was discontinued pursuant to per¬ 
mission sought by TWA and granted by the Board (Order 
E-100S3, March 9,1956). 

10. At the time of its approval of the Branitf-TWA 
through service betvreen Houston and the West Coast via 
Dallas and Amarillo on a temporary basis (Order E-8705), 
the Board concurrently instituted the investigation under 
Docket 6749 to determine whether the public convenience 
and necessity required the provision of expanded through 
service between Texas and California points by equipment 
interchange at Amarillo between Braniff and TWA. Hear¬ 
ing in that investigation was held in the proceeding below. 

In its 1951 temporary approval of the Continental-Ameri¬ 
can interchange, the Board said (Order E-5531; 14 C.A.B. 
310, 315): 

“In view of the untried nature of the Continental- 
American interchange as a means of providing the 
through service to the West which we find Houston 
needs, and the desirability of re-examining the situa¬ 
tion after a sufficient period of experience thereunder, 
we will limit the amendment of Continentals certificate 
extending its route from San Antonio to Houston to 
3 years from its effective date.” 

11. The proceeding below included: 

(a) An application of Continental for extension of 
segment 2 of its Route No. 29 from San Antonio to 
Houston to permit that carrier to engage in an inter¬ 
change operation with American betvreen Houston and 
San Francisco, via San Antonio, El Paso, Phoenix, 
Tucson, San Diego and Los Angeles (effectively for 
renewal and extension of the three-year authority 
granted in 1951); and 
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(b) The Board-instituted investigation to determine 
whether it would be in the public interest or whether 
the public convenience and necessity require the provi¬ 
sion of through service between Texas and California 
points by interchange of equipment at Amarillo be¬ 
tween Braniff (providing service between Houston and 
Amarillo via Dallas) and TWA (providing service be- 
t-ween Amarillo and San Francisco via Los Angeles). 

That proposal of Continental (which the Board granted) 
gave Continental a new route between Houston and San 
Antonio, and authorized it, in conjunction with its pre¬ 
viously existing route segment betw’een San Antonio and 
El Paso, to provide nonstop service between: 

(1) Houston and San Antonio; and 

(2) Houston and El Paso. 

Continental was also enabled, in conjunction with the in¬ 
terchange operation with American, to provide through 
air service between: 

(3) Houston and Tucson; 

(4) Houston and Phoenix; 

(5) Houston and San Diego; 

(6) Houston and Los Angeles; 

(7) Houston and San Francisco; 

(8) Houston and Oakland; 

(9) San Antonio and Tucson; 

(10) San Antonio and Phoenix; 

(11) San Antonio and San Diego; 

(12) San Antonio and Los Angeles; 

(13) San Antonio and San Francisco; and 

(14) San Antonio and Oakland. 

12. In a timely-filed application in Docket 7153, Peti¬ 
tioner requested, inter a).iaj the extension of its Route 
5 (which presently extends, in part, between the terminals 
Boston and San Antonio, via various intermediate points. 
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including New York, Washington, Atlanta, New Orleans, 
and Houston) (1) from New Orleans to San Francisco 
via Houston, Dallas, El Paso, Tucson, Phoenix, San Diego, 
and Los Angeles, and (2) from San Antonio to San Fran¬ 
cisco via El Paso, Tucson, Phoenix, San Diego, Los Angeles 
and San Francisco. (Those portions of Petitioner’s appli¬ 
cation will hereinafter be referred to as its “Docket 7153 
application.”) Petitioner’s application, if granted, would 
permit Petitioner to provide, inter alia, the identical 
through services between the 14 pairs of cities set out in 
paragraph 11 above which Continental proposed and was 
authorized to provide in its application under Docket 6597. 

13. In accordance with the Board’s Rules of Practice, 
on May 13, 1955, in a timely motion for consolidated and 
concurrent hearing and decision on its Docket 7153 applica¬ 
tion (Tr. 233), and, on June 6,1955, in its Reply to Motions 
and Other Documents (Tr. 368), Petitioner pointed out to 
the Board: 

(a) That both the Continental application and the 
Braniff-TWA investigation involved the question of through 
service between South Texas, on the one hand, and points 
in Arizona and California, on the other; 

(b) That Petitioner’s concurrently-filed application pro¬ 
posed through service between Houston, San Antonio, El 
Paso, Tucson, Phoenix, San Diego, Los Angeles, San Fran¬ 
cisco and Oakland, or precisely the same through service 
involved in the Continental application under Docket 6597; 
and 

(c) That that portion of Petitioner’s Docket 7153 appli¬ 
cation, insofar as it requested an extension of Petitioner’s 
Route 5 from San Antonio to El Paso, could be construed 
as a request for such an extension for the purpose of pro¬ 
viding through service between Houston and California by 
an equipment interchange with American at El Paso, or 
precisely the service which American and Continental would 
provide by extension of Continental’s Route 29 from San 
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Antonio to Houston and continued approval and operation 
of the American-Continental interchange. 

In its Reply of June 6,1955, for example, Petitioner said 
(Tr. 368): 

' “Continental operates between El Paso and San 
Antonio. In this case, it seeks new route authority 
between San Antonio and Houston so as to provide, 
among other things, through-plane service between 
Houston and El Paso. 

‘ “Eastern operates between Houston and San An¬ 
tonio. Eastern requests, in part, new authority be¬ 
tween San Antonio and El Paso so as to provide, 
among other things, through-plane service between 
Houston and El Paso. 

• t • • • 

' ^‘Continental proposes, in connection with its exten¬ 
sion, to interchange with American to provide Houston 
service to and from points west of El Paso. Eastern's 
application, insofar as San Antonio-El Paso is con¬ 
cerned, can also he considered in connection with a 
possible interchange at El Paso to provide Houston 
service to and from points west thereof^ (Emphasis 
supplied).^ 

14i At the prehearing conference in the proceeding be¬ 
low, on May 16, 1955, Petitioner orally moved, in accord¬ 
ance with the Board^s Rules of Practice, for consolidation 
of all or appropriate parts of its Docket 7153 application 
for hearing and decision with ContinentaPs application. 
Petitioner orally moved, in the alternative, that its Docket 
7153 application be set down for concurrent hearing and 
consideration simultaneously with Continental’s applica¬ 
tion in Docket 6597 (Tr. 407). 

15. Thereafter, on July 28, 1955, the Board issued its 
previously-mentioned Order E-9438 (Tr. 437), which denied 

1 See also to like effect, Statement at page 3 of Petitioner’s Brief to the 
Examiner (Tr. 1399). 
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in its entirety Petitioner’s request for consolidation or 
simultaneous hearing. 

16. Subsequent to the entry of Order E-9438, on August 
29, 1955, Petitioner filed a timely petition with the Board 
requesting reconsideration of the previous order insofar as 
it denied consolidation of, and refused to hold a simultane¬ 
ous hearing on, Petitioner’s Docket 7153 application and 
praying that relief in one of those iorms be granted (Tr. 
456). 

17. Thereafter, on September 1,1955, Petitioner filed a 
petition for leave to intervene in the proceeding below, 
praying that, in the event the Board should deny Peti¬ 
tioner’s petition for reconsideration of Order E-9438 (Tr. 
456), Petitioner be allowed to intervene in the proceeding 
and become a formal party thereto. 

18. On September 16,1955, the Board adopted its Order 
E-9572 (Tr. 487) which denied in its entirety Petitioner’s 
petition for reconsideration. Moreover, no steps whatso¬ 
ever have been taken by the Board since that time to set 
down Petitioner’s Docket 7153 application for hearing, with 
the result that no hearing in any form is imminent on that 
application, although a hearing on the mutually exclusive 
Continental application under Docket 6597 has been held, 
and the Board’s final order, granting that application, was 
adopted on March 9,1956 (Tr. 1579). 

19. On September 19, 1955, the Board issued its Order 
E-9577 (Tr. 491) which granted Petitioner’s petition for 
leave to intervene only in part and limited Petitioner’s right 
to participate in the proceeding solely to ^‘issues related to 
the Houston-San Antonio” portion of the proceeding. That 
limitation on Petitioner’s right to be heard in the proceeding 
effectively prevented Petitioner from adducing evidence on 
the matter of the mutual exclusivity of Petitioner’s appli- 


cation and those applications under consideration in the 
proceeding. 

20. Thereafter, public hearings were held in the pro¬ 
ceeding below before Examiner Ferdinand D. Moran in 
Washington, D. C. in October 1955. At the commencement 
of those hearings, by statement of counsel. Petitioner ex¬ 
pressly reserved its objections to the restrictions imposed 
upon its participation m the proceeding, both as to issues 
and evidence. Counsel for Petitioner stated (Transcript of 
the Hearings of October 4,1956, pp. 6-9): 

“Mr. Harlan: I would like to make a very brief 
statement before we start just to make it clear on the 
record that Eastern is not waiving its objections to the 
procedure which the Board has established here over 
our protest. 

“As you know, the Board has allowed Eastern merely 
to intervene and to intervene only with respect to the 
Houston-San Antonio portion of this proceeding. 

“We do object to the limitation on our participation. 

• • • • • 

“In other words. Continental, if it gets what it is 
: asking for in this proceeding, will have an El Paso- 
Houston route which is precisely what Eastern has 
applied for in this case. 

“We asked for consolidation of that portion of our 
application and that was denied. We asked for it again 
ion reconsideration and that was denied again. 

“Now, we submit that that denies Eastern the com- 
iparative hearing on exactly the same route authoriza¬ 
tion to which we are entitled under the law. 

• • • • • 

' “We recognize, of course, that ContinentaPs proposal 
is here limited by the Board^s definition of the scope 
of the proceeding to an interchange at El Paso to pro¬ 
vide Houston with a West Coast service, 
i “That, however, does not quash Eastern’s applica¬ 
tion in any way because we also proposed an inter¬ 
change at El Paso. 
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‘‘We have also proposed in addition to a two-carrier 
interchange from Houston to the West Coast via El 
Paso, a three-carrier interchange, Houston to San 
Antonio via Eastern, San Antonio to El Paso via 
Continental, and El Paso to the West Coast via 
American. 

“We do not understand why that has been excluded 
from the proceedings. It seems to us to be very clearly 
within the issues raised by the Continental application 
here. 

“Now, in some cases, it may be a little bit difficult to 
determine whether two applications which involve sub¬ 
stantially the same service are actually mutually ex¬ 
clusive or not within the meaning of the Ashbacker 
doctrine, but in this case I don’t see how there could 
be any debate about it. We know that if Continental 
is given the route from Houston to El Paso and is 
authorized to interchange with American, then there 
is no opportunity left for Eastern also to have the 
same route and an interchange with American. 

“American is presently the only carrier from El Paso 
to the West Coast and if American Airlines is tied up 
to Continental I am sure everyone will recognize it wdll 
not be available for an interchange with Eastern. 

“Also, it seems clear that if Continental gets the 
Houston-San Antonio route which it is seeking here it 
will not then be interested in a three-carrier inter¬ 
change of the type that Eastern has proposed. 

“We submit, Mr. Examiner, that we have been de¬ 
prived of our right to a fair hearing by the limitations 
imposed by the Board on this case, we don’t ask the 
Examiner to overrule the Board—we assume that he 
can’t do that—just wanted to make it clear that vre 
do protest the procedure and vre are not waiving our 
rights by participating in this proceeding.” 

During the course of those hearings, the Examiner’s 
rulings with respect to the issues involved prevented Peti¬ 
tioner from introducing evidence to show the mutual exclu¬ 
sivity of Petitioner’s Docket 7153 application with those 
under consideration in Docket 6597 et al. For example, in 
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the very first ruling made by the Examiner, preliminary to 
the hearing of any witnesses, the Examiner said (Tran¬ 
script of Hearings, p. 15): 

' “As I see the case, the issues in this proceeding are 
whether the interchanges should be continued ...” 

And later the Examiner said (Transcript of Hearings, p. 
20 ): 

i “This case has been misconstrued. This is not an 
area case, it is not an additional service to Dallas case, 
the issues, as I see them, are pure and simple—should 
the interchange be continued? and I think it is just as 
brief as that.” 

The Examiner then went on to say (Transcript of Hear¬ 
ings, p. 21): 

“Here is the language from the order: ‘It is clear as 
it is now constituted the issues of the proceeding are 
limited to matters related to the continued authoriza¬ 
tion of the American-Continental and the Braniff-TWA 
interchange services between Houston and Califor¬ 
nia.^ ” 

21. On November 18, 1955, Petitioner filed its brief to 
Examiner Ferdinand D. Moran (Tr. 1399), again specifi¬ 
cally pointing out the mutual exclusivity of Petitioner's 
applications with those being considered in the proceeding 
and specifically citing Ashbacker Radio Cory. v. Federal 
Communications Commission, 326 U. S. 327 (1945) and 
Northwest Airlines v. Civil Aeronautics Board, 90 App. 
D. C. 158,194 F. 2d 339 (1952) as authority for Petitioner's 
right to a comparative hearing on its proposals along with 
those being heard in the proceeding. 

In that brief (Tr. 1399, pp. 2-4), for example, Petitioner 
stated: 

“To Eastern’s surprise, the Examiner declined to 
receive evidence which might tend to show that the 
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public need for Houston-West Coast service would be 
met more adequately and more economically by other 
methods than the Continental-American interchange. 

• • • * • 

“The Board cannot properly decide this case in a 
vacuum, and must consider the available alternatives. 
Eastern has a right to a comparative hearing on its 
proposals, and cannot lawfully be precluded by author¬ 
ization of Continental and American without consider¬ 
ation of Eastern’s applications. 

“Eastern has been gravely handicapped in its at¬ 
tempt to present pertinent evidence, and since the rec¬ 
ord does not contain much of the evidence which would 
show the vast superiority of Eastern’s proposals over 
the Continental-American interchange, this Brief must 
be limited to a showing of only some of the indications 
that the Continental-American proposal should be re¬ 
jected by the Board as being contrary to the public 
interest and as being a most inadequate substitute for 
the authorization which is most greatly needed.” 

22. The Examiner, on December 29, 1955, served his 
Initial Decision recommending approval of Continental’s 
application and the continuation of the Braniff-TWA opera¬ 
tion between Houston and the West Coast for an indefinite 
period, without ruling upon or noting Petitioner’s attempts 
to demonstrate the mutual exclusivity of its applications 
and without making findings thereon (Tr. 1484), although 
required to do so by the Administrative Procedure Act. 

23. Thereafter, on January 5,1956, Petitioner filed with 
the Board its exceptions to the Initial Decision (Tr. 1520), 
pointing out that the procedure was contrary to the prin¬ 
ciples of due process and denied Petitioner its right to 
comparative and concurrent hearing and decision on its 
mutually exclusive application. 

24. Subsequently, on February 15,1956, in oral argument 
before the Board, Petitioner again pointed out that its 
applications were mutually exclusive with the proposals 
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which the Board was considering and again specifically cited 
Ashbacker Radio Corp, v. Federal Communications Com¬ 
mission, supra, and Delta Air Lines, Inc. v. Civil Aeronau¬ 
tics Board, -App. D. C.- 228 F. 2d 17 (1955). 

For example, during the course of that argument, counsel 
for Petitioner stated (Oral Argument, February 15, 1956, 
pp. 9-11): 

“When this case "was set for pre-hearing conference. 
Eastern made several requests and one of them w’as 
that you consider at the same time as this proceeding 
an Eastern application to extend its system from Hous¬ 
ton and San Antonio to the west coast points served 
by American and the southwestern points served by 
American, and we urged that as a reasonable alterna¬ 
tive to the extension of Continental from San Antonio 
to Houston and the interchange of Continental and 
American. 

“Now we didn’t ask unqualifiedly that all of that 
application go in this case. We said all or any appro¬ 
priate part, including a possible Eastern extension 
from San Antonio to El Paso with an interchange at 
El Paso w’ith American to provide through-plane ser¬ 
vice betvreen Houston-San Antonio and the west coast. 
After all. Continental was proposing to run San An¬ 
tonio to Houston to interchange. By comparative 
reason, it seemed to us to be a more or less precise 
parallel in Eastern’s proposal to run San Antonio to 
El Paso to interchange with American. And finally, 
we asked also that you consider the possibility of 
making Eastern an interchange participant with Con¬ 
tinental and American, Eastern operating between 
Houston and San Antonio, thence via Continental to 
El Paso and thence American to the west coast. 

“We urged that those proposals were mutually ex¬ 
clusive with the Continental proposal and that the 
Board should as a matter of policy and discretion fur¬ 
ther should consider all possible alternatives for pro¬ 
viding through plane service between San Antonio 
and Houston and the west coast. 
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“You are familiar with Ashbacker and Northwest 
and Delta cases and the problem of mutual exclusive 
application itself and the recjuirements for contempo¬ 
raneous and concurrent consideration of applications. 
... if those cases mean anything at all, they seem to 
us to mean that Eastern is entitled to a concurrent 
hearing and a contemporaneous consideration with this 
Continental proposal on Eastern’s proposals for 
through service between Houston and San Antonio 
and the west coast.” 

25. On March 29, 1955, the Board adopted its Order 
E-10082 (Tr. 1579) which approved the Continental applica¬ 
tion for extension of its Route 29 from San Antonio to 
Houston subject to the condition that Houston be served 
only on flights operated in conjunction with the interchange 
between Continental and American; deferred consideration 
of the Braniff-TWA investigation; and denied Petitioner’s 
claim of mutual exclusivity although Petitioner had been 
denied the right to adduce evidence to demonstrate its 
claim. 

26. Thereafter, Petitioner filed its Petition for Review 
with this Court which is the subject of the instant appeal. 


Statutes Involved 

Sections 1005(f) and 1006(a) of the Civil Aeronautics 
Act, as amended (52 Stat. 987, 1023, 1024; 49 U. S. C. 41, 
645, 646), and Sections 6 (d), 8 (b) and 10 (a)(c) and (e) 
of the Administrative Procedure Act (60 Stat. 237; 5 
U. S. C. 1001 et seg[.) are involved. 

Section 1005 (f) of the Civil Aeronautics Act (52 Stat. 
1023 ; 49 U. S. C. 645) provides: 

“Every order of the [Board] shall set forth the find¬ 
ings of fact upon which it is based, and shall be served 
upon the parties to the proceeding and the persons 
affected by such order.” 


I 
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Section 1006(a) of the Civil Aeronautics Act (52 Stat. 
1024, 49 U. S. C. 646) provides : 

“Any order, afl5rmative or negative, issued by the 
[Board] under this Act, except any order in respect 
of any foreign air carrier subject to the approval of 
the President as provided in Section 801 of this Act, 
shall be subject to review by the courts of appeals of 
the United States or the United States Court of Ap¬ 
peals for the District of Columbia upon petition, filed 
within sixty days after the entry of such order, by 
any person disclosing a substantial interest in such 
order. After the expiration of said sixty days, a peti¬ 
tion may be filled only by leave of court upon a show¬ 
ing of reasonable grounds for failure to file the petition 
theretofore.’’ 

Section 6(d) of the Administrative Procedure Act (60 
Stat. 241; 5 U. S. C. 1005) provides; 

“Denials.— Prompt Notice shall be given of the denial 
in whole or in part of any written application, petition, 
or other request of any interested person made in con¬ 
nection with any agency proceeding. Except in affirm¬ 
ing a prior denial or where the denial is self-explana¬ 
tory, such notice shall be accompanied by a simple 
statement of procedural or other grounds.” 

Section 8 (b) of the Administrative Procedure Act (60 
Stat. 242; 5 U. S. C. 1007) provides in part; 

“In cases in which a hearing is required to be con¬ 
ducted in conformity with section 1006 of this title— 

• • • • • 

! “(b) . . . All decision (including initial, recom¬ 
mended, or tentative decisions) shall become a part of 
the record and shall include a statement of (1) find¬ 
ings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law, or 
discretion presented on the record; and (2) the appro¬ 
priate rule, order, sanction, relief, or denial thereof.” 
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Section 10(a) of the Administrative Procedure Act (60 
Stat. 243; 5 U. S. C. 1009(a)) provides: 

“Right of Review.— Any Person suffering legal wrong 
because of any agency action or adversely affected or 
aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review 
thereof.” 

Section 10(c) of the Administrative Procedure Act (60 
Stat. 243; 5 U. S. C. 1009(c)) provides: 

“ReviewABLE Acts. —Every agency action made review- 
able by statute and every final agency action for which 
there is no other adequate remedy in any court shall 
be subject to judicial review. Any preliminary, pro¬ 
cedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action mean¬ 
while shall be inoperative) for an appeal to superior 
agency authority.” 

Section 10(e) of the Administrative Procedure Act (60 
Stat. 243; 5 U. S. C. 1009(e)) provides: 

“Scope of Review.— So far as necessary to decision and 
where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld 
or unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions found 
to be (1) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; (2) contrary 
to constitutional right, power, privilege, or immunity; 


(3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory rights; (4) without 
observance of procedure required by law; (5) unsup¬ 
ported by substantial evidence in any case subject to 
the requirements of Sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided 
by statute; or (6) unwarranted by the facts to the 
extent that the facts are subject to trial de novo by 
the reviewing court. In making the foregoing deter¬ 
minations, the court shall review the whole record or 
such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudi¬ 
cial error.” 

The United States Constitution, Amendment 5, is also 
involved herein. 

Other pertinent provisions of these statutes are cited or 
quoted at their appropriate place in the text of this brief. 

Statement of Points 

The Board^s orders herein complained of are erroneous 
and should be set aside for the following reasons: 

1. The Board, in refusing to hear Petitioner’s Docket 
7153 application (in its entirety or in part, as requested 
by Petitioner) with the mutually exclusive application of 
Continental in the proceeding below, and in failing to set 
Petitioner’s application down for simultaneous and con¬ 
current hearing and decision, has deprived Petitioner of 
the full and fair hearing required by law and guaranteed 
by the Constitution. 

2. In the severe limitation placed upon Petitioner’s 
intervention in the proceeding below, the Board abused 
its discretion, and denied Petitioner the due process of 
law guaranteed to it by statute and the Constitution. 


3. The Examiner, in ruling that the issues were so con¬ 
fined as to preclude receipt of evidence with respect to 
any issue other than whether the Continental-Ainerican 
interchange should be continued (and the Board’s adop¬ 
tion of those rulings), denied Petitioner the right to pro¬ 
duce evidence concerning the mutual exclusivity of its 
Docket 7153 application with those being considered in the 
proceeding, thereby severely prejudicing Petitioner, and 
denying Petitioner its statutory right to a full and fair 
hearing on its application. 


Summary of Argument 

The law provides that where two applications are mu¬ 
tually exclusive of one another, the applicants are entitled 
to comparative hearing and consideration of their applica¬ 
tions and mere “simultaneous decision^’ is insufficient. 
AsJihacker Radio Corporation v. Federal Communications 
Commission, 326 U. S. 327 (1945); Delta Air Lines, Inc. 

v. Civil Aeronautics Board, -App. D. C.-, 228 F. 2d 

17 (1955). 

In the proceeding below the Board granted a mutually 
exclusive Continental application without hearing or con¬ 
sidering Petitioner’s mutually exclusive Docket 7153 appli¬ 
cation. The Board did not even consider the issue of 
mutual exclusivity until after it had decided to grant the 
Continental application and even then it made no findings 
on the issue of mutual exclusivity. Further, the Board 
did not find that the Petitioner’s application insofar as it 
sought new route authority to operate a two-party inter¬ 
change between Petitioner and American or a three-party 
interchange between Petitioner, Continental and American 
were not mutually exclusive. The Board did find that 
Petitioner’s application sought authority “for substantially 
similar services” (E-10082; Tr. 1579). 



22 


Pursuant to the grant of the Continental application, 
Continental and American will be able to provide through 
air service (by interchange of equipment at El Paso) be¬ 
tween Houston and San Antonio, on the one hand, and 
El Paso, Phoenix, Tucson, San Diego, Los Angeles and 
San Francisco, on the other, or precisely the authority 
sought by Petitioner's Docket 7153 application. Petitioner 
sought that authority either by extension of its existing 
routes westward from New Orleans to provide direct one- 
carrier service or by extension of its existing routes from 
San Antonio to El Paso in conjunction with an interchange 
operation either with American or -with American and 
Continental. 

No one contends that two interchange operations be¬ 
tween] Houston and the West Coast -with American are 
either needed or desirable. Previous Board decisions 
demonstrate that such an arrangement, even if an agree¬ 
ment could be concluded (and realism does not permit 
such a conclusion), would be disapproved. Consequently 
Petitioner is in the same position as was Fetzer in the 
Ashbacker case. In any later hearing Petitioner will be 
faced with the insurmountable burden of proving that its 
services are required in addition to rather than in lieu of 
those of Continental. 

The inevitable consequence is that even if Petitioner 
ultimately obtains a hearing on its Docket 7153 application 
the Board, in such a later proceeding, will be considering 
the eifect of disestablishing service already authorized 
and not whether the public interest requires the services 
proposed by Petitioner. 

The Board recognized Petitioner’s status as an “inter¬ 
ested party” (Order E-9577; Tr. 41) in the proceeding 
below”. Existing law, the Civil Aeronautics Act and the 
Administrative Procedure Act clearly grant Petitioner the 
right to be fully heard in such a proceeding. 
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Even aside from those clear statutory directives, how¬ 
ever, in view of the Board’s denial of Petitioner’s motion 
for comparative hearing of its mutually exclusive Docket 
7153 application, pursuant to the Board’s own previously 
announced and presumably presently effective policy. Peti¬ 
tioner had a right to present evidence to demonstrate the 
mutual exclusivity of its application with that of Conti¬ 
nental. In another appeal pending before this Court (No. 
13,323), for example, the Board has solemnly represented 
to this Court that under its existing policy (allegedly effec¬ 
tive at the time of the proceeding below) all parties denied 
consolidation of applications are “free to prove” the ‘‘claim 
of mutual exclusivity with facts” at the hearings on the 
competing application (Board’s Memorandum In Support 
Of Respondent’s Objections To Petition For Stay And 
Motion To Dismiss, No. 13,323, p. 13). 

At the hearing, however, when Petitioner sought to in¬ 
troduce evidence on the issue of mutual exclusivity, the 
Examiner ruled: “That is not in issue” (Transcript of 
Hearing, pp. 167-168), refused to permit introduction of 
even limited exhibits tending to show mutual exclusivity 
(Transcript of Hearing, pp. 319-325) and further refused 
to allow those exhibits to accompany the record as an offer 
of proof (Transcript of Hearing, p. 322). Those rulings 
were adopted by the Board without change “as our own” 
(Order E-10082; Tr. 1579). 

It is axiomatic that so long as a rule or policy remains 
in effect the agency is bound by it and departures from 
such announced rules and policies constitute arbitrary and 
capricious action. N. L. R. B. v. Guy F. Atkinson & Co., 
195 Fed. 2d 141 (C. A. 9, 1952). 

“Under the Administrative Procedure Act, there is no 
such thing as permission to intervene without permission 
to be heard and present evidence.” C. Bresunck and Co. v. 
United States, 134 F. Supp. 132 (S. D. N. Y., 1955). Nor 
may the Board refuse to receive “all available informa- 
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tion” upon which to base “its selection of the applicant.” 
Civil Aeronautics Board v. State Air Lines, Inc., 338 U. S. 
572, 578 (1950). 

The most fundamental concepts of justice and fair play 
require that upon Petitioner’s allegations of the mutual 
exclusivity of its application with the application which 
the Board has set for hearing and upon Petitioner’s motion 
for comparative hearing, the Board must either grant Peti¬ 
tioner a comparative hearing, or, in the event the sub¬ 
stantiality of Petitioner’s claim of mutual exclusivity is 
challenged, permit Petitioner to demonstrate the validity 
of its claim. 

It is both unjust and unfair to permit the Board to 
represent to this Court that all parties (including Peti¬ 
tioner) will be allowed to adduce facts demonstrating any 
claim of mutual exclusivity and, at the same time, so limit¬ 
ing Petitioner’s participation in the hearing as to preclude 
such a demonstration. The arbitrary and capricious action 
of the Board in the proceeding below, however, went even 
further and precluded Petitioner from presenting such evi¬ 
dence even within the narrow confines of the participation 
which it afforded Petitioner. 

The Board’s action denied Petitioner its statutory right 
to a full and fair hearing of its Docket 7153 application 
and prevented Petitioner from demonstrating the mutual 
exclusivity of its application with the application being 
heard. 
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ARGUMENT 


1 . 

The Board erred in refusing to consolidate Petitioner’s 
mutually exclusive Docket 7153 application for hearing 
and decision in the Houston-West G>ast Interchange Case 
or, in the alternative to set that application down for 
simultaneous hearing and decision, and thereby denied 
Petitioner its statutory right to a full and fair hearing 
on that application. 

The Supreme Court of the United States in Ashbacker 
Radio Corp. v. Federal Communications Commission, supra, 
and this Court in many cases have ruled that where two 
applications are mutually exclusive, the applicants are en¬ 
titled to a comparative hearing and consideration of their 
applications. Kentucky Broadcasting Corp. v. Federal Com¬ 
munications Commission, 84 App. D. C. 383, 174 F. 2d 38, 
42 (1949); KFAB Broadcasting Co. v. Federal Communica¬ 
tions Commission, 85 App. D. C. 160,177 F. 2d 40,41 (1949); 
Radio Cincinnati, Inc. v. Federal Communications Commis¬ 
sion, 85 App. D. C. 292, 177 F. 2d 92, 94 (1949); Seaboard 
& Western Air Lines, Inc. v. Civil Aeronautics Board, 86 
App. D. C. 9,181 F. 2d 777, 779 (1949); Northwest Airlines, 
Inc. V. Civil Aeronautics Board, 90 App. D. C. 158, 194 F. 
2d 339 (1952); Zenith Radio Corp. v. Federal Communica¬ 
tions Commission, 93 App. D. C. 284, 211 F. 2d 629, 634 
(1954); and Delta Air Lines, Inc. v. Civil Aeronautics 
Board, -App. D. C.-, 228 F. 2d 17 (1955). 

In the proceeding below the Board has heard and granted 
the mutually exclusive application of Continental without 
hearing Petitioner’s mutually exclusive application for 
identical services. Furthermore, not until it had considered 
and determined to grant the Continental application did the 
Board even consider the issue of mutual exclusivity and even 
then it made no findings with respect thereto. The Board 
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did not find that Petitioner's application insofar as it sought 
authority to participate in a two or three party interchange 
was not mutually exclusive with the Continental application. 
The Board did find that Petitioner’s application were “for 
substantially similar service” (Order E-10082; Tr. 1579). 

This Court, in Delta Air Lines, Inc. v. Civil Aeronautics 
Board, supra, in considering the necessity for preserva¬ 
tion of the right to comparative hearing of competing 
mutually exclusive applications, concluded; 

“We read the opinion as meaning that, where the 
applications of two qualified applicants for a license 
are as a matter of economic fact mutually exclusive, 
each applicant is entitled to a comparative hearing 
and consideration with his adversary. We think mere 
‘simultaneous decision’ does not meet the requirement. 
The Court [the Supreme Court in Asliba^ker'] was 
concerned with the right to hearing, not merely the 
rendition of decision. The requirement for a compara¬ 
tive proceeding means all the give-and-take of con¬ 
testing parties, including cross-examination, rebuttal, 
participation in prehearing proceedings, objections, 
briefs and arguments as contesting parties. 

“The agency has a choice of procedures when two 
applications are alleged to be mutually exclusive. It 
may, for example, (1) set for hearing and thereupon 
decide the issue of exclusivity as a separate pre¬ 
liminary issue; (2) proceed to a comparative hearing 
upon the two applications without further ado; or (3) 
set for hearing and thereafter decide the merits of 
the two applications and also the issue of exclusivity. 
This leeway gives considerable elasticity to the re¬ 
quired procedure.” 

There can be no question of the mutual exclusivity of 
Petitioner’s application with that of Continental. As set 
cut hereinabove, the Board itself, in the Southern Service 
to the West Case, recognized that approval of the Conti¬ 
nental-American interchange proposal necessitated denial of 
Petitioner’s applications (Order E-5090; 12 C.A.B. 518). 
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It does not require extensive argument to demonstrate 
that Petitioner’s Docket 7153 application, insofar as it 
requests an extension of Petitioner’s Route 5 from San 
Antonio to El Paso to effectuate an interchange of equip¬ 
ment with American, is mutually exclusive with Conti¬ 
nental’s application in Docket 6597 for an extension of its 
Route 29 from San Antonio to Houston in order to effectu¬ 
ate an identical equipment interchange with American at 
El Paso. 

As shown by the map on the opposite page, American’s 
Route 4 presently extends from El Paso west to Los Angeles 
and San Francisco via Phoenix, Tucson and San Diego. 
Continental is presently certificated between El Paso and 
San Antonio and in Docket 6597 seeks extension to Hous¬ 
ton in order to provide service between Houston and the 
West Coast via an interchange with American at El Paso. 
Petitioner is presently certificated between Houston and 
San Antonio and seeks an extension of its route from San 
Antonio to El Paso for the same purpose. 

The history of the Board’s decisions with respect to the 
quantity of service, including interchange service, between 
Houston and the West Coast leaves no doubt that the grant 
of Continental’s application results in an effective denial 
of Petitioner’s Docket 7153 application, and insofar as 
Petitioner’s Docket 7153 application seeks extension be¬ 
tween San Antonio and El Paso for the purposes of inter¬ 
changing at El Paso with American, there can be no doubt 
that the grant of the Continental application results in a 
complete denial of Petitioner’s application without hearing 
and consideration. 

Continental and American, pursuant to the Board’s grant, 
will provide service (by interchange of equipment at El 
Paso) between Houston and San Antonio, on the one hand, 
and El Paso, Phoenix, Tucson, San Diego, Los Angeles 
and San Francisco, on the other. Petitioner’s Docket 7153 
application seeks to provide precisely that service either 
by an extension of its Route 5 from San Antonio to the 
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western cities (providing direct single-carrier service), or 
by extension of Route 5 from San Antonio to El Paso (pro¬ 
viding service by interchange of equipment with Ameri¬ 
can at that point). The service which each application 
seeks to provide is identical. 

Since the Board itself has recognized that approval of 
the interchange proposal necessitates denial of Petitioner’s 
application, this Court faces a situation identical with that 
which impelled the Supreme Court in the AsKbacker case 
(326 U. S. 327, 330-331) to conclude: 

“Since the Commission itself stated that simultaneous 
operation of the two stations would result in ‘intolerable 
interference’ to both, it is apparent that petitioner 
carries a burden which cannot be met. To place that 
burden on it is in effect to make its hearing a rehear¬ 
ing on the grant of the competitor’s license rather 
than a hearing on the merits of its own application. 

That mav satisfv the strict letter of the law but cer- 

» 

tainly not its spirit or intent.” 

Similarly, the grant of the Continental application by the 
Board (Tr. 1579) places Petitioner in a position identical 
with that of Fetzer in the AsJibacker case since Petitioner 
has been placed under the impossible burden of showing 
the need for its service in addition to, rather than in lieu of 
that: of Continental. In the Ashhacker case, the Supreme 
Court said (326 U. S. at page 332): 

‘‘As the Fetzer application has been granted, petitioner, 
therefore, is presently in the same position as a new¬ 
comer who seeks to displace an established broad¬ 
caster. By the grant of the Fetzer application, peti¬ 
tioner has been placed under a greater burden than if 
its hearing had been earlier. Legal theory is one 
thing. But the practicalities are different.” 

No party to the proceeding contends that there is a 
need for more than one interchange with American at El 
Paso, and no one would contend that the public interest or 


29 


the public convenience and necessity would permit the 
operation of two interchanges with American at El Paso, 
with American’s interchange partners competing east of 
El Paso over the same route for the same interchange 
traffic. The conflict of interest which would be created from 
economic necessity (if not from design) would lead Ameri¬ 
can to favor one interchange partner over the other and 
would prohibit such an arrangement. Clearly, therefore, 
the grant of the Continental application not only places a 
greater burden on Petitioner but actually precludes grant 
of Petitioner’s Docket 7153 application and, at least insofar 
as that application seeks extension from San Antonio to El 
Paso in conjunction with an interchange operation with 
American constitutes a denial of Petitioners application 
without hearing. 

Moreover, grant of a Continental application foists upon 
Petitioner a far greater burden than it would otherwise 
have in proving the need for the services it proposes in its 
Docket 7153 application. 

The previous decisions of the Board demonstrate that the 
grant of the Continental application, without hearing or 
consideration of Petitioner’s Docket 7153 application, ir¬ 
revocably and effectively denies Petitioner’s application. 

Interchange agreements have previously been disap¬ 
proved on the basis of an existent (or possible future) 
conflict of interest. (See, e.g., Reopened New York-Balhoa 
Through Service Proceeding, Docket 4882 et al, Order 
E-9109, dated November 23,1954, pp. 16-17.) 

Although Petitioner repeatedly advised the Board of the 
existence of an Ashbacker situation, the Board did not rule 
on Petitioner’s contentions, and the only reference to Peti¬ 
tioner’s arguments in this respect was a footnote in the 
Board’s order granting the Continental application. Even 
this reference was made only after the Board had deter¬ 
mined to grant the Continental application and is not sup¬ 
ported by any findings. The Board said (Order E-10082, 
p. 1, footnote 1, Tr. 1579): 
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“Eastern has on several occasions sought operating 
authority which would enable it to participate in traffic 
between Texas and California points. It claims that 
the Board’s refusal to give further consideration to 
such proposals contemporaneously with Continental’s 
application violates the Ashbacker doctrine. We dis¬ 
agree. Even assuming that we wrould be required to 
give contemporaneous consideration to interchange 
agreements for substantially similar service, Eastern 
has submitted no such agreement here. And with 
respect to Eastern’s route applications, wre think it 
clear that they are not mutually exclusive with Con¬ 
tinental’s.” 

While the Board apparently recognizes that the pro¬ 
posals of Continental and Petitioner are for “substan¬ 
tially similar service,” it makes no findings with respect 
to the issue of mutual exclusivity but merely concludes that 
the proposals are not mutually exclusive. 

The fact that “Eastern has submitted no such agreement 
here” should not have come as a surprise to the Board, 
since Petitioner’s participation in the proceeding and the 
issues in the proceeding had been so confined as to preclude 
Petitioner from negotiating or submitting such an agree¬ 
ment. Both the Board and the Examiner made it completely 
clear that such an agreement, even if negotiated, and even 
if offered, w’ould not have been considered in the proceed¬ 
ing. 

Aside from those considerations, however, the Board’s 
reluctance to consider alternate interchange proposals to 
provide “substantially similar service” in the proceeding 
below is an abrupt departure from its previous rulings in 
this respect.^ Under previous rulings and policies, the fact 
that Petitioner submitted no interchange agreement would 
make no material difference. The Board has previously 


1 Cf. N. L. B. B. V. Guy F. Atkinson Co., 195 F. 2d 141 (C. A. 9, 1952), 
holding such departure from announced policy arbitrary and capricious per se. 


31 


asserted it has the power to compel interchange services 
even between unwilling carriers in domestic air transporta¬ 
tion. 

In the Southern Service to the West Casey supra, for ex¬ 
ample, the Board approved and authorized three separate 
interchange operations, none of w’hich had been the subject 
of formal application, and none of which had been agreed 
upon by the carriers involved at the time the interchanges 
were authorized. In that case the Board said (12 C.A.B. 
545): 

‘‘The three-way interchange was not formally applied 
for by the carriers, and was not included in the possible 
interchanges suggested by the Board’s order of in¬ 
vestigation. However, it is clear that the issues in this 
proceeding w’ere sufficiently broad to permit the Board 
to consider and approve any interchange which it might 
find would most adequately meet the public needs, 
whether or not an agreement between the parties had 
been entered into, or such interchange had been sug¬ 
gested by the Board. We recognize that the establish¬ 
ment of such an interchange will require the working 
out of a number of important details. However, the 
record before us makes clear that this operation is fea¬ 
sible and that we are justified in finding here that the 
conduct of through service under such interchange will 
be in the public interest.” 

In that case, the Board concluded that an interchange 
operation between National, Delta and American would be 
in the public interest. No such agreement had been en¬ 
tered between those carriers or presented to the Board. 
Yet the Board said (12 C.A.B. 543): 

“We will, accordingly, keep the record open in order to 
permit National, Delta and American to enter into and 
submit to the Board within sixty days of the date of 
the final order in this proceeding an agreement in con¬ 
sonance with our conclusions herein. At that time we 
will pass upon such agreement, taking such action as 
may be required by the public interest.” 
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Aside from the fact that the Board’s previous policy has 
been to authorize interchange operations prior to the sub¬ 
mission of an actual agreement between the carriers, it 
would have been utterly impossible for American to enter 
such an agreement with Eastern while American was en¬ 
gaged in an identical operation with Continental and was 
before the Board supporting Continental’s request to con¬ 
tinue that operation. In those circumstances, Petitioner 
could hardly have expected an enthusiastic response from 
American in seeking an interchange agreement. 

Furthermore, w’hile the Board implies that, in the ab¬ 
sence of an interchange agreement between Petitioner and 
American for “substantially similar service,” Petitioner 
w^as not entitled to consideration as an applicant for that 
service, the Board has previously asserted its power to 
compel interchange operations in domestic air transporta¬ 
tion. For example, in the reopened New York-Balboa 
Through Service Proceeding, Docket 4882 et al. (Order 
E-9109, dated November 23,1954, pp. 19-20), citing the de¬ 
cision in the Southern Service to the West Case (Order 
E-5090, 12 C.A.B. 518), the Board said: 

“We deem our authority to compel an interchange for 
such transportation to be clear.” 

That asserted power makes the absence of a voluntary in¬ 
terchange agreement immaterial. In view of the Board’s 
past action on interchanges, there could have been no sound 
reason for failure to consider Petitioner’s Docket 7153 ap¬ 
plication insofar as it requested extension of its Route 5 
from San Antonio to El Paso for purposes of an inter¬ 
change with American at El Paso. The proceeding in¬ 
volved consideration of an identical application by Con¬ 
tinental to provide “substantially similar service.” 

Faced with an identical interchange situation in the Be- 
opened New York-Balboa Through Service Proceeding, 
supra, in which Chicago & Southern had filed an application 
contemplating “substantially similar service,” the Board 
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denied comparative hearing of the Chicago & Southern 
application only because the application contemplated an 
interchange service in foreign air transportation. In that 
situation, the Board said (Order E-9109, pp. 24-25): 

‘‘Chicago and Southern has again raised the question 
of whether its application for amendment of its foreign 
air transportation certificate to include Miami as an 
intermediate point between New Orleans, La., and 
Havana, for purpose of providing through service be¬ 
tween the Caribbean points served by the carrier and 
the east coast of the United States by interchange 
with either National or Eastern at Miami, should be 
set down for comparative hearing with the Eastern- 
Pan American Interchange Agreement. Our decision 
not to consolidate the application in this proceeding 
was grounded on the fact that since Chicago and South¬ 
ern had not filed any agreement for such interchange 
for our approval, we were faced with a prospect of 
determining difficult issues of fact and policy without 
the power of enforcing our determinations once made."* 
In the circumstances of this case, we do not think it 
‘conducive to the proper dispatch of business and to 
the ends of justice’ to conduct a proceeding involving 
such substantial burdens on the parties and the Board’s 
staff where we cannot effectuate our decision if the 
parties do not choose to submit appropriate agree¬ 
ments.” 


49 "The Board has authority under Sections 404(a) and I002(i) 
of the Act to order interchange in domestic and overseas air tran^r- 
tation but not in foreign air transportation.’' 

Similarly, in the same case, the Board denied a request 
by National for consolidation, saying (p. 25); 

‘Tor similar reasons, we denied National’s request 
for consolidation of its application for extension of 
its route to Balboa to make possible an interchange 
with Panagra at Balboa. We did not have before us 
an agreement calling for such an interchange, nor did 
we have power to compel one.” 
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In the instant proceeding, the Board has committed an 
error of law by denying Petitioner the right to a full and 
comparative hearing with its adversaries. The right to a 
hearing is a “rudiment of fair play” to be preserved in its 
integrity. Ohio Bell Telephone Co. v. Public Utilities Com¬ 
mission, 301 U. S. 292, 304-305 (1937). The Board denied 
Petitioner the right to a full and fair comparative hearing. 

In^ the Delta case, supra, this Court pointed out that it 
was legal error for the Board to hear one application on 
its merits without hearing the applications of other car¬ 
riers and without deciding with finality whether the applica¬ 
tions of other carriers are mutually exclusive with the ap¬ 
plications under consideration. The Board has refused to 
make findings on the issue of mutual exclusivity and has 
not found that Petitioner’s application is not in fact 
mutually exclusive of that of Continental. 

Even if Petitioner should ultimately obtain a hearing on 
its application, the Board, in a reopened proceeding, will 
no longer be considering whether the public interest re¬ 
quires a proposed new service but will, of necessity, he con¬ 
sidering the effect of disestablishing service already au¬ 
thorized pursuant to the Board’s earlier decision. This is 
precisely the situation which the Supreme Court con¬ 
demned in the Askbacker case. 

As this Court noted in the Delta case (228 F. 2d at p. 21), 
the Supreme Court’s final sentence in the Ashhacker case 
was (356 U. S. at p. 334): 

^‘While the statutory right of petitioner to a hearing on 
its application has in form been preserved, it has as a 
practical matter been substantially nullified by the 
grant of the Fetzer application.” 


\\\ 
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n. 

The Board’s erroneous limitation on Petitioner’s par¬ 
ticipation and the Examiner’s rulings on evidence denied 
Petitioner due process of law. 

Petitioner clearly had a right to be heard in the proceed¬ 
ing under existing law and particularly under the statutory 
directives of Section 401(c) of the Civil Aeronautics Act 
[52 Stat. 987; 49 U. S. C. 481], and Section 2(b) [5 U. S. C. 
1001(b)], Section 5(b) [5 U. S. C. 1004(b)] and Section 
7(c) [5 U. S. C. 1006(c)] of the Administrative Procedure 
Act. 

The Board’s Order E-9577 (Tr. 491) permitting even only 
severely limited intervention recognized Petitioner’s stand¬ 
ing as an “interested party” within the meaning of the 
above-cited statutes. Although recognizing Petitioner’s 
status, the Board refused to allow Petitioner to become a 
full party to the case and limited Petitioner’s participation 
solely “to issues related to the Houston-San Antonio re¬ 
newal portion of this proceeding.” 

When the proceeding below was noticed for prehearing 
conference. Petitioner determined to prosecute all parts 
of its Docket 7153 application as were required by law’ to be 
heard. Preparations were undertaken and preliminary 
studies and analyses were prepared by Petitioner’s Re¬ 
search Department and tentative determinations were made 
for the production of evidence to be included in the docu¬ 
mentary form of exhibits at the forthcoming hearings. 

In the course of those preparatory studies, it developed 
that sufficient information was not available. Therefore, 
in accord with Rule 23 of the Board’s Rules of Practice and 
the request contained in the Notice of Prehearing Confer¬ 
ence (Tr. 232), Petitioner filed with the Examiner its letter 
of May 9, 1955 (Tr. 407, Appendix B) requesting certain 
information from various parties. For the most part, the 
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parties to whom the requests were directed refused to com¬ 
ply therewith (Tr. 407), and the Examiner refused to order 
them to do so. 

In view of the Board’s first consolidation order (Tr. 437), 
it was apparent that Petitioner would have to prepare 
materials which would demonstrate the mutual exclusivity 
between the applications of Continental and Petitioner in 
the event the Board should continue to refuse to permit 
comparative hearing on Petitioner’s application. 

Although Petitioner had requested reconsideration of the 
Board’s initial order denying Petitioner’s motion for com¬ 
parative hearing on its mutually exclusive application, out 
of an abundance of caution, on May 27, 1955, Petitioner 
reiterated, and formalized in writing, its motion previously 
and duly made at the prehearing conference held on May 
16, 1955, to intervene in the proceeding in the event the 
Board should refuse to permit Petitioner to become a party 
applicant as required by law. 

However, on September 16, 1955, the Board issued its 
Order E-9572 (Tr. 487) summarily denying Petitioner’s 
petition for reconsideration without setting out any reason 
therefor. Three days later, on September 19, 1955, the 
Board issued its Order E-9577 (Tr. 491) severely limiting 
Petitioner’s participation in the proceeding. 

Petitioner then prepared certain exhibits showing the 
participation by various carriers in the total traffic between 
the cities to be served pursuant to the application of either 
Continental or Petitioner; a summary of the traffic which 
would be benefited by Petitioner’s application; the total 
traffic available to support the proposed services; and Peti¬ 
tioner’s historical participation in the traffic. 

While Petitioner recognized that those materials alone 
might, perhaps, be insufficient to demonstrate mutual ex¬ 
clusivity, Petitioner anticipated that, used in conjunction 
with testimony of its witness and statistical materials al- 
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ready part of the record by stipulation of the parties, 
they would be sufficient to show mutual exclusivity and at 
the same time would stay within the very narrow limits of 
the participation permitted Petitioner by the Board’s order. 

At the hearing, Petitioner found that it would not be per¬ 
mitted to introduce evidence with respect to mutual exclu¬ 
sivity and even the limited evidence offered by Petitioner 
was rejected and excluded by the Examiner (Transcript of 
Hearing, pp. 319-325). The Examiner even refused to allow 
Petitioner’s limited exhibits to accompany the record as an 
offer of proof (Transcript of Hearing, p. 322). 

During the presentation of the case of the very first 
intervenor, it became clear that the Examiner would not 
allow proof of mutual exclusivity and the following excerpts 
from the transcript of testimony at the hearings show the 
Examiner’s attitude with respect to the issues of the case 
(Transcript of Hearing, pp. 33, 34, 38): 

"Mr. Stratton: Well, Mr. Examiner, in view of the 
further answer of the witness, or further statement by 
the witness, I would like to press my objection to his 
testimony. He stated the first thing he investigated 
was the need for what he calls ‘effectively-competitive 
service’ which he defines as service involving the same 
authority, meaning non-stop service, between Dallas 
and the West Coast. 

"It follows from that that he is investigating some¬ 
thing that is completely foreign to this proceeding, 
namely, the question of whether there is a need for 
Dallas to have two non-stop services between Dallas 
and Los Angeles or Dallas and San Francisco. That 
simply is not an issue here. 

• • • • • 

^‘Examiner Moran: There again, Mr. Shaw, that was 
some trouble I had earlier. We are not determining 
the additional needs of Dallas. The whole issue here 
is shall the interchange from Houston to California 
be renewed. It is as simple as that. 
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I “Mr. Shaw: In detennining whether or not it should 
be renewed, it is essential that the Board know what 
I service is required. It may determine— 

“Examiner Moran: Well, either the interchange is 
required or it isn’t. 

• • • • • 

“Examiner Moran: That is not the issue here. The 
issue here is renewal and that is the way I see it and 
that is the way we are going to follow this case.” 

Later, when counsel for Petitioner was engaged in cross- 
examination of a Continental witness, the following ex¬ 
change occurred (Transcript of Hearing, pp. 167-168); 

“Mr. Harlan: AVell, as I have pointed out earlier, 
one of the alternatives to the Continental-American 
' interchange which is here being discussed, is a three- 
I carrier interchange, which Eastern did propose. And 
if you have a three-carrier interchange, under which 
Easteni operated the Houston-San Antonio segment, 
it is pretty obvious that you’d get the same traffic over 
the San Antonio-El Paso segment, and presumably 
you’d get more, because Eastern would then be bring¬ 
ing in traffic from points east of Houston as well. 

“Mr. Scheurer: Mr. Examiner, such an interchange 
is not involved in this case. The Board has refused to 
! consider the investigation into the need of such an in¬ 
terchange. And further, we don’t have anything in 
this record which is relevant to it. And certainlv we 
also do not know what Eastern’s cost experience would 
'be if it operated such a short segment in connection 
mih an interchange or otherwise. Certainly that would 
be also a relevant point to this irrelevant issue. 

“I submit that it is without the scope of the proceed¬ 
ing to explore this any further. 

“Mr. Harlan: Well, I certainly don’t agree that this 
is an irrelevant issue. It seems to me that what the 
' Board is supposed to determine here is what is in the 
public interest and what is in accordance with the pub¬ 
lic convenience and necessity. And I would think cer¬ 
tainly that it would be more in the public interest to 
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have an interchange under which this unprofitable 
segment would not be operated by Continental, but 
would be operated by Eastern, which already has per¬ 
manent certification. 

“Examiner Moran: That is not in issue. The ques¬ 
tion, here, Mr. Harlan, is: Shall the interchange be 
renewed or continued, or the segment renewed in con¬ 
nection with the interchange, as I understand it. 

“There is nothing whatsoever involving Eastern in 
here. As I recall, they did move to have certain appli¬ 
cations consolidated, but the Board did not do so.” 

It is apparent from these colloquies that it was impos¬ 
sible for Petitioner, in the limited participation allowed 
by the Board, as interpreted by the Examiner, to prove 
the mutual exclusivity between the applications of Peti¬ 
tioner and Continental at the hearings in the proceeding 
below*. The needs of Dallas or Houston, for example, for 
more than one service to and from the West Coast, w^hich 
the Examiner refused to allow introduced into the record 
(Transcript of Hearing, p. 34) clearly is necessary in 
proof of the existent mutual exclusivity. This is so since 
if there is a proven need for more than one such service, 
there clearly is no mutual exclusivity. On the other hand, 
if there is no such need, than equally as clearly, the 
applications of Petitioner and Continental, apart from 
their interchange aspect, are mutually exclusive.^ But the 
Examiner (Transcript of Hearing, p. 34) refusing to allow 
such evidence said: “The whole issue here is shall the 
interchange from Houston to California be renewed.” Con¬ 
fined to that issue, and limited further, by the Board’s 
order, to evidence with respect to the Houston-San Antonio 
segment only, it was clearly impossible for Petitioner to 


1 The applications of Petitioner and Continental insofar as they relate to 
interchange service with American, are obviously mutually exclusive regardless 
of the needs of Houston and its area for one or more services to and from 
the West Coast. This is so because, as shown above, American could not pro¬ 
vide the identical services by interchange with two different carriers. 
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prove the mutual exclusivity inherent in the applications 
of Petitioner and Continental. 

Cross-examination of the Continental witnesses with 
respect to the traffic betvreen Houston and San Antonio 
and' with respect to the number of passengers carried by 
Continental over that segment would tend to show whether 
or not it would be economic for the Board to authorize 
more than one service over that segment, separate and 
distinct from doing so solely for purposes of an inter¬ 
change operation Avith American at El Paso.^ The Ex¬ 
aminer, however, ruled: “That is not in issue” (Transcript 
of Hearing, pp. 167-168). 

Petitioner’s attempt to demonstrate by evidence at the 
hearing the mutual exclusivity between its application and 
that of Continental was perhaps somewhat unusual. The 
Board had previously announced, however, that in every 
case any carrier alleging the mutual exclusivity of one 
or more of its applications with one or more of those 
being heard in a proceeding might demonstrate the exist¬ 
ence of mutual exclusivity by evidence at the hearing and 
Petitioner placed faith and trust in those announcements.* 

In the recent additional Southwest-Northeast Service 
Case, Docket 2355 et al. (Order E-8026, dated, January 
8, 1954), for example, the Board said; 

“We have concluded that none of the matters that 
have been set forth require consolidation as a matter 
of law' of any additional applications or portions of 
applications. In reaching this conclusion, we recognize, 
of course, that since the application of the Ashhacher 
[doctrine depends upon an evaluation of the facts it is 
I always possible that, in a proceeding of the scope of the 
present one, facts developed during the course of the 
\hcarmg, or the partial grant of a consolidated appli¬ 
cation will lead to a conclusion that such application 

1 See, footnote 1, page 39, supra. 

2 , Cf. FTC V. Standard Education Soc., 302 U. S. 112, 116 (1937); “Laws 
are made to protect the trusting as well the suspicious.” 
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and some other application which the Board, after a 
request for consolidation made at the time and in the 
manner prescribed by the Board’s regulation, refused 
to consolidate are mutually exclusive. In this proceed¬ 
ing, as in all others, the parties are free to urge mutual 
exclusivity on the basis of evidence and findings in the 
proceeding, How’ever, questions of this tj'pe can only 
be finally resolved by the Board at the conclusion of 
the proceeding” (Emphasis supplied). 

Similarly, in the Great Lakes-Southeast Service Case, 
Docket 2396 et al., when Petitioner sought review by this 
Court of certain of the Board’s consolidation orders (No. 
13,323), and when it requested this Court to stay further 
proceedings by the Board in that proceeding, the Board, 
in its ‘‘Memorandum In Support of Respondent’s Objec¬ 
tions To Petition For Stay and Motion to Dismiss” (p. 27), 
dated May 22, 1956, urged that this Court deny the stay 
requested by Petitioner because; “Whether the applica¬ 
tions are mutually exclusive is a matter of economic fact, 
and there is no factual record before the Court upon the 
basis of which it could evaluate Petitioner’s claim.” The 
Board further solemnly represented to this Court (p. 
13) that: “. . . Petitioner, like any other applicant denied 
consolidation, is free to prove its claim of mutual exclu¬ 
sivity with facts, and again to request concurrent consid¬ 
eration of its applications before the Board finally acts” 
(Emphasis supplied). 

Surely, the Board cannot have it both ways. The ends 
of justice are not served by urging denial of a stay on the 
ground that, as a matter of general policy. Petitioner wdll 
be permitted to adduce facts at a hearing, and at the same 
time so limiting Petitioner’s participation in other hear¬ 
ings as to preclude Petitioner from showing those facts. 

Fundamental concepts of fair play basic to our system 
of jurisprudence clearly require that upon Petitioner’s 
allegations of mutual exclusivity, either Petitioner’s ap¬ 
plication be given comparative consideration with that of 


42 


Continental, or, if the substantiality of Petitioner’s alle¬ 
gations be challenged, that Petitioner be given an oppor¬ 
tunity to demonstrate the validity of those allegations. 
As tills Court said in Delta Air Lines, Inc. v. Civil Aero¬ 
nautics Board, supra\ 


“i. . . A decision . . . without a hearing and without an 
opportunity to prove any facts, is not sufficient; 
[where] the claim of mutual exclusivity was not friv¬ 
olous or, apparently, even insubstantial.” 


Similarly, in a related situation where an “interested 
party” was not permitted to participate in the hearing, 
though allowed to intervene, it was held:' 


“If plaintiffs were ‘interested parties’ and thus en¬ 
titled to be heard under the statute, there can be no 
doubt that the loss of their opportunity to present 
their evidence requires the setting aside of the deter¬ 
mination. The Administrative Procedure Act, section 
2 (b), 5 U. S. C. 1001 (b), defines ‘party’ as follows: 


“ ‘Party’ includes any person or agency named or 
admitted as a party, or properly seeking and en¬ 
titled as of right to be admitted as a party, in any 
agency proceeding. 


“. . . Under the Administrative Procedure Act there is 
no such thing as permission to intervene without per- 
jnission to he heard and present evidence. 


“Even before the passage of the Administrative 
Procedure Act the necessity of granting a hearing to 
interested parties before the Interstate Commerce 
Commission seems to have been settled. See United 
States V. Abilene <& So. By. Co., 265 U. S. 274; Chicago 


1 


1 C. Bresvoicle and Co. et al. v. United States, et al, 134 F. Supp. 132 
(S. Dp N. Y., 1955). See also Northeastern Gas Transportation Co. et al. v. 
Federal Power Commission et al., 195 F. 2d 872, 881 (C. A. 3, 1952) holding 
it legal error to terminate the intervention of competitors of an applicant 
apparently irrespective of the mntual exclusivity of the applications. 
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Junction Case, 264 U. S. 258; Interstate Comm. Comm. 
V. Louis. <& Nash. R.R., 227 U. S. 88.” (Emphasis sup¬ 
plied.) 

In short, in limiting Petitioner’s participation in the 
proceeding below and its consequent opportunity to adduce 
evidence with respect particularly to the issue of mutual 
exclusivity, the Board has done precisely what the Supreme 
Court in Civil Aeronautics Board v. State Airlines, Inc., 
338 U. S. 572, 578 (1950) said it could not do: 

“The Board’s major standard is the public interest in 
having convenient routes served by fit and able car¬ 
riers. These questions are to be determined in hear¬ 
ings after notice. The prime purpose of allowing 
interested persons to otfer evidence is to give the 
Board the advantage of all available information as a 
basis for its selection of the applicant best qualified 
to serve the public interest. Cf. Federal Communica¬ 
tions Commission v. Sanders Bros. Radio Station, 309 
U. S. 470, 477, 642, 60 S. Ct. 693, 698, 84 L. Ed. 869, 
1037. If the Board had neglected this purpose. State 
could rightfully complain” (Emphasis supplied.) 

In the proceeding below, the Board has refused to give 
Petitioner’s application for identical services comparative 
consideration with the application of Continental; has pre¬ 
cluded Petitioner from showing that the applications do in 
fact propose such identical services and are mutually ex¬ 
clusive; and has refused to allow Petitioner “to give the 
Board the advantage of all available information” for use 
by it “as a basis for its selection of the applicant best quali¬ 
fied to serve the public interest” by failing to permit Peti¬ 
tioner to introduce evidence with respect to reasonable 
alternatives to the Continental-American operations. 
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CONaUSION 

In conclusion, therefore, it is respectfully submitted that 
the Board’s orders herein complained of should be set 
aside, and that the case should be remanded to the Board 
for further proceedings consistent with this Court’s opinion. 

Respectfully submitted, 

! /s/ W. Glen Harlan 

W. Glen Harlan 

/s/ Harold L. Russell 
Harold L. Russell 

I /s/ Terry P. McE^enna 

Terry P. McKenna 

1 825 Citizens & Southern 

National Bank Building 
Atlanta 3, Georgia 

Attorneys for Petitioner, 
Eastern Air Lines, Inc. 


Gambrell, Harlan, Russell, 
Moye & Richardson 
825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 

Of Counsel 
September 20, 1956 
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Certificate of Service 

I hereby certify that I have served a copy of the foregoing 
Brief of Petitioner together with a copy of Petitioner’s 
designation of the portions of the record to be printed in 
the joint appendix to briefs upon the following, by per¬ 
sonally handing a copy thereof to each of the following: 

Mr. Franklin M. Stone, General Counsel 
Civil Aeronautics Board 
Washington 25, D. C. 

Mr. Ernest W. Jennes 
Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 

Attorney for American Airlines, Inc., 
Intervenor 

Mr. B. Howell Hill 

Whiteford, Hart, Cannody & Wilson 

815 15th Street, N. W. 

Washington 5, D. C. 

Attorney for Braniff Airways, Inc., 
Intervenor 

Mr. C. Edward Leasure 
Leasnre, Schenrer & Carter 
1701 K Street, N. W. 

Washington, D. C. 

Attorney for Continental Airlines, Inc., 
Intervenor 

This 20th day of September, 1956. 

/s/ Harold L. Bussell 
Harold L. Russell 
Attorneys for Petitioner, 
Eastern Air Lines, Inc. 
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UNITID STATX5 COCJHr OP AFF8AL& 
FOB THa DISTRICT CP CQIUMBIA CHJCDIT 
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No. 13,338 


BISTSI9T AIR UNSS, INC., PetltiCD^r, 

V. j 

I 

_ I 

CIVIL AERONAUTICS BOARD, Respondent, 
mSBJCX'S AIRLINES, INC., BRANIFF AIRUAtS, INC., 
CONTINENTAL AIR LINES, INC., InterTUors. 


ON PETITION FOR RE VEEN OP ORDERS OF I THE 
CIVIL AERGRAUTICS BOARD 


BRIff FOR RBSP(3n)97T i 

i 

I 

I 

I 

I 

COUNTERSTATaiaiT OF THE CASS | 

1 

Petitioner (Sasteni) here seeks review of a i Board order (B-10062, 
Tr. 1579) 'Nhich renewed an ertension of tiie SL PAso-San Antonio route 
of Continental Air Lines to Houston for interch^ge purposes. The 
effect of such eoctension is to pemit Continents^ to continue to 

I 

operate between San Antonio and Houston only on ili^ts operated be¬ 
tween Houston and Arizona and California points yest of SL Paso on the 

system of American Airlines, pursuant to an agre^nt between C^ti- 

1 

nental and American (previously approved by the $card) providing for 


interchange of equipment at H Faso^ Sistem^s claim is that this 
renewal is invalid in that the Board did not afford co!i 5 )arative con¬ 
sideration to an asserted mutually exclusive application for eoctensicn 
of Eastern* s routes westward to California trm San Antonio via XL 
PasOt Heview also is soughtj as an incident to the grant of certifi¬ 
cate to Continental, of various prior procedural orders in the Board* s 
proceeding ^ich (1) denied Eastern* s request for consolidation or 
other con^)arative and conten^oraneous decision of the Sastezn applica¬ 
tion (Orders fi-9li38, Tr. 1^375 *-9572, Tr* ijB7), and (2) granted Eastern 
only limited Intervention in 'the Board* s proceeding (Order **9577, 

Tr. Ii91)* 

The proceeding before the Board was the Houston-Califomia Biter- 
change Case, Dockets 6^97 and 67li9» It was restricted to consideration 
of the Continental certificate renewal for interchange purposes, and 
of a Board investigation for renewal and removal of the frequency re¬ 
striction on a Braniff-TW[& interchange idierehgr one daily roond-trip 
interchange fli^t operated over Braniff's route between Houston and 
.Amarillo via Dallas and thence over TWA* S route to the west coast from 
Amarillo. Both of these interchanges, described with more particu- 
lari*^ hereinafter, were established in various phases of the Board 
proceeding known as the Southeni Service to the Vest Case. Dockets 
1102 ^ Although Eastern coo^slains of only a portion of the Board* s 
orders, an understanding of those orders and the present controversy 
requires familiarity with the action in the Southern Service to the 
Vest Case, and of the route structures of certain air carriers. There 



«r» an»|s«l bento ia «ppeiidiew aq|» thofing the doieptle reaio 
Q«t€U tmilt, CoBtiB«ibol 4 ,.Dalto> Bisl^ani lational, 

• I 

and INI. 

I 

•! 

in exaidiiatioii of ttett varioas mxps will diselofie liiat Inarican 

! 

(ippflDdlz C) is ihs cbdOj esrrisr opsrttlng frot prinslpal Texts sities 

I 

to points in Aritoiia and Calif omit* Issrioan’s direct vsstoard serr* 

I 

I 

ioss are proridod ooly frcn IL Paso Ad Dallas^ and not from San Intonio 

t. j 

o»:lioasteni points also on iasriean’s sTstei* Contia^Btal^ hoffersr^ 
has lon^ operated hetveen EL Paso and iSan intoniOi and its aorsten 
toadies that of Ansrioan at IL Paso (ippendiz D)« Bnjntff (ippendiz iQ 
opei^s betsesn San intonio and Hoastcni and hetieen these points and 

'■. I 

inarillo Tia Dallas. TWi operates fron inarillo to ijlsona and Cali* 
foznia points (ippendiz F). Draniff *8 sTsten thas tojiehes that of 

i 

TfOL at inarillo and that of Contintttal at San intonij). 

Hone of these four eazTiore operate direotlj to ^ew Orleans or 


bereod Into the Soatheastem states. Hoeeaer^ Sasterp’s fljstan esc* 

j 

tAds trm soatheastem points vestward to San Intcni^ via Hmston 
Xlppendix and Delta operates fren the southeast to Dallas (AppAdlz 
B). national operates from Florida points to lev Orlems (Appendix l). 
Tbusy there are rarloas possibilities inbepsnt in allj of those aorsteaM 
for oonnsetina interohan^ aerrioea batuMifle tao or no^e of the aevm 
nentimed earriere at Tarioaa points in the soathem portlm of the 

I 

United 8tetee> end to and trom Tesae points both eas^sard md veeteard* 

V irter entzT of the orders here inrelaBd^ Xatilonal’e rente aas 
«eteiiM fToai lev i^leans to Boaaien (Order Florlda-gaBEA 

Serviee Ceess SeptoiAer 71, 19$6). I 




The Southern Service to the West case uas a Board proceeding to 
ascertain the needs for both southern transcontinental service and serv¬ 
ices to and from Texas points* ' The Board there considered apfO-icaticms 
by Eastern, Delta, and Natiaaal for extension of their routes to the 
west coast, and applications by American, Braniff, and Continental for 
extension of their systems between west coast points and New Orleans. 
Southern Service to the Vest , 12 C.A.B. 518 (1951)• The Board con¬ 
cluded that the public convenience and necessity did not require these 
extensions. In summary, the Board found that the major route extensions 
sou^t, including that of Eastern, would require extensive and costly 
additional facilities duplicating those of existing carriers and would 
result in uneconomic competitioa with serious effect upon the operators 
of the new routes and the carriers who would be conqjetitively affected 
thereby. The Board further found that the only existing service defi¬ 
ciencies were the absence of throu^ plane services, and that those 
defects could be remedied by interchange arrangements between connecting 
carriers (12 C.A.B. at p. 533)* The Board also indicated that, as a 
matter of regulatory policy, it favored interchanges as a means of meet¬ 
ing service needs in such situations (12 C.A.B. at pp. 533^ 53U, 538). 
Accordingly, both in its initial decision and in various supplemental 
orders, the Board approved a series of equipment interchanges, i.e., 
arrangements liiereby the aircraft of one carrier continues beyond its 
routes over the connecting routes of another under operation by the 
second carrier. In such cases^ -die service is more attractive from a 
passenger standpoint than connecting service in that through passengers 



are not required to change planes vlth the atter^dant Inconvenience and 

possibility of missed connections. | 

i 

With reference to the EL Paso interchange '^th American, the Board 
in its initial decision approved a three-way interchange for the benefit 

j 

of Houston and San Antcnio traffic between Bran^f over the Houston-San 

i 

Antonio segment. Continental over the San Antonl|.o-XL Paso segment, and 

I 

American over the EL Paso to the west segment* Isouthezn Service to the 

y i- 

West , 12 C#A.B* 53B (1951)* However, on recoi^sideration ( Southern 

Service to the West Case, lU C.A.B. 310 (1951) ),i the Board withdrew 

- - - ■ ■ 

i 

approval of this interchange, finding that an eo^ension of Continental <8 

j 

routes from San Antonio to Houston for interchange purposes oily, and 
an interchange between American and Continental ^t EL Paso, would be 
preferable* Subject to the filing of an agreement therefor by the car¬ 
riers (subsequently filed and approved. Order Appendix A, infra , 

p* 36), the Board amanded Continental’s certificate so as to permit 


through service between Houston and San Antonio ^ the one hand and EL 
Paso and points on American’s route No* li west o^ EL Paso on the other 

I 

hand (lU C.A.B* at p* 313)* The Board’s finding^ also specified that 

I 

I 

as to Houston traffic, the public interest required such interchange 

i 

service ’’from Houston via San Antonio to EL Paso^ and points beyond 

i 

(lii C.A.B* at p* 315)* The San Antonio-Houston ^oute extension involved, 

I 

?/ Tile board also approved at that time two | other interchanges 
presently being operated: (1) an American-Delta | interchange at Dallas 
for through service over the routes between the Atlanta-Blnningham 
area and west coast points, and (2) an American«^elta«National inter¬ 
change at Dallas and New Orleans for throu^ service over the routes 
between Florida and west coast points* ! 


192 idles, was found not to constitute "a major route extension" 

(lU C.A.B* at p. 3lU> and the amendment was for a three-year period 
to peimit subsequent reexamination (lli C*A«B. at p. 315) • 

In the same order on reconsideration, the Board also reopened 
the proceeding to hear argument' on -idiether the Board should amend 
^stem’s certificate to permit'Eastern to operate across the Gulf 
of Mexico from Florida in conjunction with through flights to the west 
coast Interchanging with Bran iff at Houston and with TWA at Amarillo* 
Subsequently, the Board approved such an interchange and the related 
Sastem certificate amendment. Southern Service to the West Case, 15 

V 

C.A.B* 9li (1952) • A judicial stay followed at the instance of National, 
and the Board requested and obtained a dismissal of the Court action 
to permit the further evidentiary hearings alleged by National to be 
necessary* Following the receipt of additional evidence, the Board 
concluded that the Eastem-Braniff-TVIA interchange should not be 
approved. Reopened Southern Service to the West Case , C*A*B« Order 
S-7988, December 22, 1953 (unprinted transcript p* 35)* Ch reconsider¬ 
ation, the Board adhered to this determination, but farther found that 
■ a Braniff-TWA Interchange at Amarillo for the benefit of Houston and 
Dallas traffic would be in the public interest* Approval was limited 
to a single round trip per day (the precise proposal before the Board) 
for one year, and the Board at ithe same time instituted an investiga¬ 
tion to determine whether a continued Braniff-TVIA interchange unre¬ 
stricted as to number of flints would be in the public interest* This 




in'vestigation (Docket 67U9) was consolidated wijth Contin-antal* s 

I 

application for renewal of its ceHifioate authority to serve Houston 
on interchange flights with American# Reopened' Southern Sen*ice to 

I 

I 

the West Case , Order S^li66, June 29j 195U (unj^rinted transcript 

p# 11^6)# 

Thus^ the Instant proceeding^ the 
Case, was instituted# Prior to the prehearing |conference in the 
Board* s proceeding, 2astem on May 13, 1955 filed its certificate 

i 

application in Docket 7153 (Tr# 239) for an er^nsicn of its routes 

I 

to the west coast to and via, inter alia, the principal points served 

- 1 y 

hy the interchange flights of Continental-American and Braniff-TVIA# 

i 

Sastexn also filed simultaneously with its certificate application 

! 

petitions requesting the Board to institute investigations (1) to 

i 

determine Aether an Eastem-Braniff-iWA interjjhange similar to the 
one previously approved (and subsequently finally disapproved on 

i 

June 25^ 195W should be established (Docket 715W| and (2) to detecv 
mlne Aether all existing interchanges to the ^est coast should be 

I 

continued or liiether different alignments of ijnterchange carriers 

I 

should be established with Bastem as a particiipant (Docket 7155)# 

i 

Sastem moved the Board to consolidate all thdse matters^ including 

extension trm San Antonio to the 
vest coast ^ich would pemit operations from Houston to 2L Paso via 
San Antonio^ and be 7 ond BL Paso to points in A|rizona and California 
certificated to American, Similarly^ Eastern sought, inter alia , a 
route to the vest coast trom Houston via Dallas and Ph^ix, points 
idiich could be served hy the Braniff^IKA inte^juhange, 

I 



HoustonnCalifomia Interchange 


7 - 


Case (Tr. 231;)* The Board refused (Tr. U37, Ij87)* 


Sasteni here con 5 )lains only of the Board* s acticii with respect 
to its certificate application in relation to the Continental applica¬ 
tion. Sastem*s position on this point throughout the course of the 
proceeding was (1) that its application was **iiiatually exclusive" in its 
entirety with the Continental renewal for interchange purposes insofar 
as extension of the Eastezn route to California via SI Paso and Arizona 
cities was concerned^ (2) ihat in any event its application was mutually 
exclusive as a route extension for interchange purposes in that the 
Eastern application should be regarded as a request for an extension to 
^ Paso for the purpose of participating in an interchange with Ameri- 
can; and (3) that the Board should consolidate the Eastern route 
application as a matter of sound discretion. Following Eastern* s 
motion, as the Board* s order of denial discloses (Tr* U37)^ a motion 
for consolidation of a transcontinental application was filed by North 
American. American, Braniff, Continental, Delta, National, TKA and 
Vestezn all opposed consolidation, and made contingent motions for con¬ 
solidation of new route applications by them if the Eastern motion 
should be granted, all of which applications are described in Appendix 
2 to Order lB-9li38 (Tr. U;7). 

^ Eastern had no interchange agreement with American. Its posi¬ 
tion was that, since the Board may coopel interchanges, and since 
Astern expressed a unilateral desire for at least an interchange at 
2L Paso, Eastern was an applicant for a route extension for interchange 
purposes. 



The Boards after noting that it had just Concluded the Soathem 
Service to the West Case (Tr* li39 )» found that expanding the scope of 
the proceeding as requested "voold^ in effect) | result in the institu* 

I 

tion of a new Southern Service to the Vest Case”) and nould delay dis- 

I 

position of the instant proceeding (Tr* UiO)* jThe Board further found 

I 

that the various applications and petitions foip vhlch ccxisolidation 

I 

had been requested were only recently filed) aiid that it was not con¬ 
vinced that it should set up a new over-all proceeding for ij!q>roveaent 
of service between the South and Vest or between Texas and the Vest 

before such applications were reached on the dOcket for hearing (Tr* 

i 

iiliO) Ultl)« The Board found the proposals for Consolidation to be "more 

i 

I 

in the nature of requests for setting up a newj and different proceed- 

I 

ing than petitions to consolidate like proposals” (Tr* U;0)* Taking 

I 

note of the fact that Continental* s request was for a certificate 

I 

amendment) the Board further found (Tr* U 4 O} I 

i 

"The so called route renewal in t^e case of Continental 
is in the status of an interchange issue in that it con- 
cezns only the need for the Houston^^ Antonio route seg¬ 
ment for purposes of interchange service* However) evai 
if it were contended that this case ^Ls unlike the usual 
interchange proceeding and tiiat the Ashbacker principles 
apply as between the Continental rou-^e application and 
other route applicative v the Board's docket) it should 
be noted that Eastern and Korth American are the only caz^ 
riers se^cing expansion of the proceeding) and that it 
does not appear that their applicati^s are mutually ex¬ 
clusive with Cvtinental* s application even if the long- 
haul aspects (by means of interchange) of the Cvtinental 
appllcativ are takv into cvslderaiion*” 

I 

Eastern did not seek Interventiv in the ^ard* s proceeding un¬ 
til September 2) 1955 (Tr* 22 $), after esdiiblt^ had been exchanged 

I 

by the parties* The Board granted interventloh only as to the 





Houstcn-San Antonio certificate renewal portion of the proceeding 
(the only basis spelled out in tile petition)^ on findings that this 
was the cniy part of the case in which Eastern had a direct Interest 
(Astern operates between Houston-San Antonio), and that such nntimely 
intervention wonld not delay disposition of the case (Tr« li91> U92)« 
Eastern thereafter participated in the proceeding, and we detail in 
the text of this brief ( infra' , p* 30 ) the extent of that participation 
and the evidentiary rulings of the examiner in relation to the issues 
of 'fdiether Eastern is entitled to con^)lain of, or was prejudiced ty, 
the limitations in^osed upon it* 

The examiner reccmmended renewal of the Continental route exten¬ 
sion for interchange purposes, and renewal of the TWA-Braniff Inter¬ 
change without frequaicy restrictions (Tr* lli86)* The Board deferred 
decision on the TMi-Braniff interchange in that it had approved, on 
grounds of equipsient difficulties, a discontinuance of the service 
after the hearing in the Instant proceeding (Tr* l58l, 1582)* The 
Board granted the Continental renewal application, adopting the find¬ 
ings of the examiner with respect thereto (Tr. l3Bl, 1582)* The Board 
found additionally (Tr* 1^0) 

'^Sistem has on several occasions sought operating 
authority which would enable it to participate in traffic 
between Texas and California points* It claims that the 
Board's refusal to give further consideration to such 
proposals contemporaneously with Continental's applica¬ 
tion violates the Ashbacker doctrine* We disagree* Sven 
assuming that we would be required to give conteaporaneous 
consideration to interchange agreements for substantially 
similar service. Eastern has submitted no such agreement 
here* And with respect to Eastern's route applications, 
we think it clear that they are not mutually exclusive 
with Continental's** 



The interchange service has been coindacted|in schedules serving 
both Houston and San Ant(mlOj with flights continuing beyond San Antonio 

I 

to Houston* The prior approved interchange agrfoment (see Appendix k, 

\ 

inf^a« p« 36 ) vas not in issue as such in the B^ard* s proceeding* Hence 

i 

I 

if the application for renewal of the Hcuston-S^ Antonio segment had 
been dailed> interchange flights between Contin^tal and Aiaerlcan 

I 

originating and temlnating at San Antonio woul4 have been pezmitted 

I 

under the prior approval# However, fewer interchange flights would 

have been operated in that event (Tr* ll;96)* I 

i 

The renewed certificate for the Houston-Sazji Antonio segment bears 
no expiration date (Tr* 1586, segment 2)* Howejer, the certificate 
contains a conditian (Tr* l588. Condition (8)} '^lat Houston shall be 
served ^cnly upon through plane flights operated between Houston and 
points west of iBQ. Paso on route No* 1; [Americanfs route], pursuant to 
interchange agreement between the holder and American Airlines, Inc*, 

I 

approved by the Board*" As pointed out by the ^aminer (Tr* l501), 
the interchange agreement is subject to reexamihation by the Board at 
any time under Section ltl2 ( infra, p* 2i3), and Ijience the certificate 

i 

I 

authorization is contingent upon continued approval of an interchange 

i 

I 

agreement* See, also. Appendix A for the various additional controls 
retained by the Board over the operation* | 

i 

I 

STATUTES AND HSGUUTIONS INVQL^ 

The provisions of the Civil Aeronautics Ac*^ principally involved 

I 

are set forth in Appendix B hereto, infta, pp* ^0 to li5* Other stat- 

i 

utozy provisions and Board regulations are clte<|l or quoted in their 
appropriate place in the text of this brief* 



SUMMARY OP ARGUMENT 


I 

Biere is no mutual exclusivily betireen the renewal of the San 
Antonio-Houston segment for interchange purposes and Eastem*s appli¬ 
cation for a route extension from San Antonio to the West Coast par¬ 
alleling the existing Continental-American routes# The Continental 
reneiral involved only the needs of Houston for single-plane service 
to the west. The purpose of the Eastern application was to secure 
a transcontinental route. The application presented issues of needs 
for service to the west from points on Eastem*s existing routes 
which stretch from Houston and New Orleans to major points along the 
East Coast, and service between all the various combination of points 
west of San Antonio on the Continental and American routes. These 
service needs are unaffected by the Board’s action. Apart from other 
considerations relating to the applications developed in the text of 
this brief, the partial service needs of one or two cities on a 
transcontinental route proposal are not dispositive of the appli¬ 
cation. Die 192 mile extension granted to Continental will not pre¬ 
clude a grant of the proposed 1500 mile Eastem extension, just as 
denial of the Continental application would not have assured ihe 
Eastem grant. 

Neither was the Board required to consolidate Eastern’s proposal 
for an extension to El Paso and a compulsory Interchange with American. 
Continental had an approved agreement for interchange with American at 
El Paso not in issue in Ihe Board’s proceeding, and under the statute 


carriers are entitled to select their owi interctoge partners subject 
to a right of disapproval in the Board* The uniljateral desire of one 
carrier to be substituted for another in an Intezichange agreement does 

^ j 

not create an Ashbacker situation* Proposals |or investigations to 

I 

conqpel interchanges are matters addressed to the |Board’s discretion^ 
and there was no abuse of discretion here* | 

i 

II i 

I 

The record does not support Eastem’s asserllon that it was deprived 

I 

of the opportunity to adduce evidence directed tp mutual exclusivity* 
Eastern was granted full intervention in that pa]|t of the proceeding 


relating to the Continental renewal* It made no 


contention that the 


evidence idiich the examiner excluded was directed to mutual exclusivity^ 

I 

nor does the evidence appear to have been directed to tiiat point* There 

I 

were no exceptions taken to the Board traa the etaminer’s evidentiary 
rulings* Astern’s position throughout the Board’s proceeding was that^ 

i 

under Ashbacker^ its application was entitled to | consolidati(xi on its 
face as a matter of lav* It can neither claim nor ^ov prejudice on 

I 

i 

this score either as to intervention or evideneel 


6 / Ashbacker Radio Co* v* F*C.C*j 326 U.S* 327 ( 19 U 5 )* 
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AROJMaTT 


Sagbern iras not' entitled to consolidation of Its 
certificate appllcatlcn imcier the Ashbacker prin- 
Hple, nor did the Board atase its discretion in 
denying consolidatiai 

Bastem* s claim to consolidation is predicated upon assertions 
of mutual exclusivity between its certificate application in Docket 
71^3 and the Continental San Antonio-Houston route extension for in¬ 
terchange purposes (1) to the^ extent that Eastern by that application 
sou^t to extend its route from San Antonio to C^ifomia to and via 
the points to which service may be provided by the Caatinental-American 
interchange^ and (2) to the extent that Eastern sought to extaid its 
route from San Antonio to SL Paso for connection with American for 

y 

interchange purposes* We discuss these claims separately below* 


A* The Board properly denied consolidation of the festem 
applicaticn insofar as that application sought to ex¬ 
tend Eastesm* s routes to tbe West Coast via g. !Paso 

The proceeding before the Board was not a conventional new route 
case* The only certificate issue involved was whether Continental 
should be permitted to continue to operate between San Antonio and 
Houston on interchange flints originating and tezminating west of 
21 Paso* The renewal granted is not a conventional certificate^ but 

V/ We note the various suggestions in Eastern’s brief that the 
Board^erred in refusing to consider a three-way interchange between 
Eastern; Ccntinental; and American; with Eastern operating the Houston- 
San Antonio segment under its existing certificate authority* The 
short answer is that this matter is not here in issue; in that East¬ 
ern’ s claim of error on the Board’s part is specifically restricted 
both in the petition for review and on brief (p* 1) to contentions 
concerning the Docket 7153 certificate application, which has no 
relation to such a three-way interchange* 














rather is an authorization to operate only so long as the interchange 
agreement vith American is continued in forcej» a natter subject to re¬ 
examination at azqr time b7 the Board under aulihoritj of Section 1;12 


( infra^ p« U3)« Further^ there vas no contest betveen Eastern and 

i 

Continental for authority to fly between the same points* Sasteni 

i 

already operates between San Antonio and Housifon* Similarly^ Conti- 

j 

nental holds prior certificate authority betir4en San Antonio and 

I 

XL Paso; American holds such authority from Elj Paso to the vest; and 

j 

the Board’s prior approval of the agreement between them to interchange 


equipment at EL Paso was not in issue here* ^ther^ the contest between 
applications alleged by Eastern is for the trajffie served by the Conti- 

j 

nental renewal in conjunction with the prior aipproved interchange^ 
which traffic Eastern asserts viU be deci8ivJ| of whether its route 
will be extended ffom San Antonio to the Vest boast to parallel the 

8/i 

existing routes of Continental and American* | 

The Board viewed the Continental application as being in the 

i 

nature of an interchange proposal^ -riiereas -ttiel Eastern application 

i 

was one for a conventional route extension* sknce these applications 

i 

were not for "like proposals" (Tr* the Bbard deemed consolida¬ 


tion to be unnecessary in any event* It nonetboless found a lack of 

I 

mutual exclusivi^ between the proposals^ howo'^ viewed (Tr* 1$B0) 

I 

^tiie portion of Eastern’s Docket 7153 a^lication for tdiich 
mutual exclusivity is claimed with the Continental San Antonio-Houston 
segment is a route from San Antonio to San Frahcisoo via KL Paso^ 
Fhoeniz> Tucson^ San Diego^ and Los Angeles^ a {distance of some 1500 
m'fles 


We think this deteimlnaticn to be patently correct• The only traffic 

9/ 

involved is that idiich would move on interchange flights only between 
Houston and San Antonio (where Eastern already has authority to operate) 
and between Houston aid points on the 21 Paso-West Coast segment of 
American* s route. Bit as we demonstrate below, these traffic needs are 
only a 5 anAn part of the over-all considerations relating to idiether a 
duplication of the existing Continaital and American routes is required, 
both from a traffic standpoint and otherwise, and the grant of the 
Houston interchange extension not only does not preclude the grant of 

I 

j^stem* s transcontinental extension, but leaves it virtually unaffected. 

One of the basic purposes of the Sastem application is to obtain 
a transcontinental route, and thus to provide services from its prior 
certificated points to the new areas sought to be served. An examina¬ 
tion of &stem*s route structure (Appendix G) will disclose the many 
service possibilities inhersnt in the route extension lAiich it seeks, 
possibilities too numerous to readily list in terms of city pairs. In¬ 
deed, fiistem*s view is that there is need for through services **between 
the principal cities of North Carolina, South Carolina, Georgia, Florida, 
Alabama, Hississippi, Louisiana and Texas, on the one hand, and 2L Paso 
and points in Arizona and Calif oznia, on the other hand** (Tr« 370}• It 
also states in justification for its proposed route extension that such 
an extension will provide service *»for KL Paso to and from New fork 

i ^ Interchange flij^ts, of course, are designed to serve long-haul 
needs and are not as attractive for local and short-haul traffic as 
schedules and aircraft designed to serve Ihe latter. 
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I 


and the northeast^” snd "the direct cne-carriei^ service ¥hich saeh 

i 

i 

major traffic centers as Los Angeles^ San Franc^isco^ KL Paso^ San 
Antonio^ Houston^ Kev Orleans and points east ]^eqaire*" (Tr« 1360)* 

I 

I 

Thas^ the partial service needs of Hoastod vhich are involved 
in the Cantinaital-American interchange obviously are not decisive on 

I 

the issue of idiether Bastezn* s application is io be either granted or 

i 

denied* That interchange leaves idiolly unijq)ai!red any needs for serv¬ 
ice between the numerous cities east of Houston and points on the 

I 

j 

Continental aid American routes upon which Astern relies in support 
of its application* Similarly^ idiatever needs |exist for additional 

I 

and competitive services between the various c(W>inations of cities 

I 

i 

on the prior certificated routes of Continental and American have not 
been filled by the route extension involved, l^oreover, the grant or 


denial of route applications is heavily weighted by questions of need 

i 

for carrier strengthening^ maintaining conqietltive balance^ is^irove- 

i 

ment of route structures^ and the like* See the Board report 


involved in Korth American Airlines v* 


Board, C*A. 


D.C., No* 12,9ii2, decided September 13, 1956* lAgain, all of these 

i 

I 

factors in relation to the route extension sought by Sastem are 

I 

largely unaffected by the action here* In shoift, whatever consider- 

i 

I 

ations would have required either a grant or d^ial of the Asteim 

I 

1 

extension to the West Coast have remained substantially unaltered by 

j 

the Board* s action in this case* Partial service needs of one or two 

i 

j 

cities on a transcontinental route ap^icationjare not decisive of 

I 

the disposition of that application* Bastem would have the Court 


IT 



brieve that the United 192 ndle route extension granted to Conti¬ 
nental vill preclude a 1500 mile vestward extension of its system^ 
or, stated differently, that had the Continental extension not been 
granted. Eastern vould have been extended to the West Coast* 

What has been said thus far, ve believe, affords an adequate 
basis for rejection of Eastern»s claim of mutual exclusivity for the 
application to extend its routes to the West Coast* Nonetheless, in 
view of the various contentions urged by Xastexn and the factual sit¬ 
uations Involved, ve advert to other considerations i^ich militate 
against Eastern* s claim for consolidation* In the first place, as the 
Board pointed out, the Continental renewal was not the conventional 
-^e route extension, but was strictly limited to an extension for the 
sole purpose of establishing an interchange service* Its purpose was 
to provide throug^i-plane service from Houston to SL Paso and beyond 
in conjunction with the already approved interchange operations over 
the prior certificated routes of Continental and American* The route 
extension involved, althou^ important traffic-wise, was relatively 
minor in terms of route mileage* The extension was dependent upon 
continued interchange operations between Continental and American, 

and called for an application of the regulatory policy involved in 

10 / 

interchange cases* Interchanges are readily instituted and readily 
discontinued* They possess none of the attributes of pezmanency 

~ io/ !m -^at potion of the Southern Service to the West Case in¬ 
volving the Eastem-Braniff-TWA. interchange which called for a route 
amendment for Sasiem for interchange purposes, the Board declined 
to consolidate other certificate proposals* Order 2r6873^ October 15, 
1952* 
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in^l'ved In conventional route eoctenslons^ as i^tnessed by the dis¬ 
continuance of the Braniff-THA Interchange involved in the Board’s 

I 

proceeding* The Board vas not prepared to enbcirk upon an extensive 

I 

new proceeding for the hearing of route applications equivalent to 

i 

the Southezn Service proceeding only recently concluded* Tbus^ the 


situation vas similar in principle to that befqre the Court in 

I 

Seaboard & Vestem Airlines v. Civil Aeronautics Board s 86 II*S* App* 
D*C* 9f 381 F* 2d 777 (19^9)* There the Board proposed certain route 
extensions as an incident to the Pan American-iterican Overseas merger* 


The Court held that the presence of these incidental proposals did not 
require the consolidation of other new route applications or a reopen¬ 


ing of the "whole subject of area routes and certificates," (181 F* 2d 

I 

at page 779)* And as in Seaboard, the Board h^s not acted here to fix 

I 

the route pattern for all time, and the whole qjuestion of eonq>etitive 

j 

realigment and readjustment will be just as open for determination 

when the Board again hears a "Southern Service to the Vest Case^ as it 

i 

would have been had the instant proceeding beex^ expanded into such a 
case* I 

I 

I 

Further, single-plane operations from San jAntonio to the west over 

i 

the prior certificated routes of Continental and American idiich Astern 
sought to parallel had been previously approved^ and that approval was 


not in issue here* ^zus, Eastern sought to displace an existing opera- 

1 

ticn* And if it be suggested that a contizmaticii of Interchange opera- 

I 

tions was dependent as a practical matter on thW'Houston renewal, 
^Lstem’s status still was primarily that of a jaew route applicant 
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urging a necessity for cosq^arative consideration betireen Its certifi¬ 


cate application and an interchange proposal not requiring nev route 

ii/ 

author!'^# Bat new rente and InteiKhange proposals are not slailar 

12 / 

ones, and ve believe^ fall outside the Ashbacker concept* Thsy 
InTolve different statutory provisions and regulatory concepts* 

Certificates are issued under the requirements and standards of 
Section UOl of the Act (infra, p* UO)* The ri^t and duty of connect¬ 
ing carriers to interchange equipment is one of the incidents to cer¬ 
tificate authority, and is governed by Sections UOU(a), U08, ltl2 and 
1002 (i). As the Board has said in rejecting a prior claim by Sist- 
em for a necessity for comparative consideration betveen certificate 
and interchange proposals ( New York-Houston Interchange Case, Order 
*-6235, March 20, 1952): 

"Under Section hOh of the Act and such [prior eodsting 
and connecting route] certificates TUA and G & S have the 
right, and indeed the duty, to provide reasonable through 
service in connection with other carriers and to provide 
adequate service, equipment and facilities in connection 
therewith* Perfozmance of that ri^t and duty by an in¬ 
terchange of aircraft is not a matter requiring additional 

ll/ As to ihe Mouston-San Antonio segment, Eastero was in the 
posi^on of defending against cooqpetition* 

12/ Ashbacker fedio Co * v* F*C*C* , 326 U.S. 327 (19U5)» 
i?/ Section UOU(a) ( infra, p* hi) confers the right and duty to 
provide through ser^ce, and Section 1002(1) ( Infra , p* hh) anpowers 
the Board in its discretion to investigate into matters of throu^ 
service and to coBq>el such service* Interchange agreements, 'idiioh 
are through service agreements,; must be filed with the Board under 
Section 2il2 ( infra, p* 1(3)• Section 1(06 (infra, p* 1(2) also is 
applicable to such contracts to the extent t&ai a particular con¬ 
tract involves a "substantial part" of the carriers* properties* 
Section 1(12 requires no hearings prior to approval* Section 1(06 does 
require a heariig idien it is applicable* 
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operatixig aathorlty^ bat on the contrazy Is a right already 
Inclnded vitbln the operating authority of the carriers^ 
subject^ of conrsej to the right of the Board to approve 
or disapprove the interchange agreement under the provi- 
sicn of Sections 1)12 and 1)06« « * * Ih these eircomstanees^ 
nhere the certificate rights * * * existed prior to the 
filing of Sastem’s application ve do not believe that the 
principle of Ashbacker Itedio C^oratim v# F^eral Coanam - 
Ications Comrisslon^ $26 tr«S# 3^V applies* To apply 

it here irould exi^^d it far beyond its j original scope and 
purpose of requiring fair play and equ^ treatment as betveen 
two mutually exclusive applications licenses filed under 
the same section of a regulatory statute** Hi/ 

i 

Not only is an Interchange a right idiich ^s incidental to the 

i 

1 

prior acquired certificate^ but there are othei^ significant differences 

I 

I 

betveen proposals for interchanges and nev roul^s* Hi marked contrast 

I 

to certificate applications^ interchange proposals^ as previously noted 

I 

do not require hearings prior to their approval except in those cir¬ 
cumstances in vhich Section U06 is applicable* Bven then^ the issues 

I 

in a Section 1)06 proceeding and a certificate p^eeding are entirely 

different* The standards of Section ]i06(b) ( Infra^ P« are directed 

to monopoly considerati(xis and the adverse conpctitive effect idiich a 

i 

particular interchange proposal msy have upon tiie operations of other 

i 

I 

carriers^ and not the effect idiich the interchajjige may have upon cer- 

i 

tiflcate applications* An interchange nozmally | is approved unless 

i 

there are affirmative reasons for not doing so, |vhereas certificate 

1 

api^cations require a much greater degree of pz|oof • 

Moreover, the puzposes of interchanges and ^ev routes are not the 

same* An interchange has as Its basic puzpose tjhe improvement of prior 

. 1 

Hi/ This same policy has been aj^led in ottim Board proceedings* 

Order August 8, 19515 Order *^1)52, Jdnei 195U* 


change^ lit C.A.B» 663> 675 (1951)^ and cases there cited)* The pur¬ 
pose of a new route (in terms of service possibilities) is to provide 
service additional to that which is possible under prior authoriza- 
ticns* True enough^ an interchange may meet a need for slngle-|^ane 
service which also could be met through eoctension idiich parallels the 
segments over ^ich the interchange planes are to be operated^ and to 
that degree it affects the need for the route extensicm* But that fact 
neither entitles the new route applicant to c(»^ative consideration 
nor establishes actual mutual exclusivity* This Court has heretofore 
recognizedi we thinkj that iji^rovcments in prior authorized services 
may be made without any necessity for con^rative ccmsideration with 


new route proposals* Northwest Airlines v* Civil Aeronautics Board, 

- ^ - 

90 U*S* App* D.C. 158, 19li F* 2d 339 (1952)* Meed, the noirnal 

concept of carrier regulatico from a service standpoint is that cooh 
petitive services are to be provided prinarily to meet needs liiich can¬ 
not be met by the existing services* 

Further, assuming that an^ interchange eliminates the need for 
singl^arrier service between the interchange points upon idiich the 

15/ The Court there phrased one of the decisive issues to be 
whetEer the grant to Capital of nonstop authority between Clev^and 
and New Tork in addition to its prior one-stop authority "was * * * 
a mere iaprovanent in its existing one-stop service which could be 
auliiorized without hearing Northwest* s application" for the precise 
operating authority idiich Capital sou^t (19li F* 2d at p* 3h3)« v-It 
answered the question by holding that the Capital authorization was 
not "a mere ijqprovement in existing service" but a certificate amend¬ 
ment for significant new and additional service* Here, of course, 
no certificate amendment is required for the actual operations being 
condncted vest of San Antonio* 


applicant for a route eactension desires to relyi in part in support 

of Its application^ mutual exclusivity still do^s not follov* As ve 

I 

have heretofore shom in relation to the Sastexti application^ all 

■ 

other purposes and needs to be met throng cert^ication remain uniin- 

I 

paired* The purpose from a service stand^int pf si^plying coi^eti- 

j 

tive services along the interchange route is afjfected not at all* 

Similarly^ there is no filling of the numerous pew service possiblli- 

■ 

ties Inherent in an extension of a far-flung pr^or certificated system 

i 

such as SastezTi* s, and upon idiich Eastern relies in principal siQTport 

i 

of its application* Also unaffected are the vapious other factors 

i 

I 

previously mentioned i&ich motivate extension iiato nev territory such 

I 

as needs for carrier strengthening, in^urovenentl of route structures, 

I 

I 

and the like* Eastern says that the Board* s va^ous prior actions in 

I 

the Southern Service to the Vest Case constitute a finding and proof 

I ■ ... 

! 

of mutual exclusivity between its requested route extension and the 

j 

Continental-Aaierican interchange (Brief, pp* 26 ^ 27 ) • But Sistem 

I 

misconceives the nature of the Board* s detemdnhtions there* The 

i 

Board held in substance that vhere the c«ly puzpose to be served 

i 

through certification is the meeting of needs f^r single^ane service 
^ch can be met throu^ interchange requiring po operating authori^ 

♦ I 

i 

or only minor route extensions, it vould fill tpose needs through 

interchange rather than by authorising major route extensions for un- 

! 

economic duplicating service* If that situatiop still obtains between 
San Antonio and the vest via EL Paso, a denial ^ Eastern^ s applica- 

I 

tion vill not be attributable to a continuation! of the American- 

I 

i 

Continental interchange but rather to the fact ^hat the oveivall 
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pablic caavenience and necessity did not in any event require the 
certification of Eastern* 

Thus, Eastena's claim for consolidation of its application for 
California extension rests upon the premises that (1) certificate 
applications most be heard with idiat are primarily interchange pro- 

I 

posalsj (2) the Board may take no regulatory action which might affect 
the ultimate disposition of a certificate application without compara¬ 
tive consideration with that application; and (3) the Board in any 
event as a matter of sound discretion should have expanded the instant 
proceeding into one ccsnparable to the earlier Southern Service to the 

w 

West proceeding or a Texas^est Coast proceeding* Ve need not 
belabor the obvious paralysis to the administrative process which would 
result from acceptance of such views; this case is as good an example 
as any* Surely the Board was not required as the price for continuing 
the Continental-American interchange to Houston to embark upon a major 
route proceeding, and certainly, Ashbacker does not require that result* 
The Courts thus far have refused similar claims for such extensions of 
Ashbacker, and that prior precedent should be followed here* 

Thus, the courts have recognized that the Board need not hear 
merger applications with certificate proposals even thou^ those 
merger applications Involved actual or potential route realignments 
affecting the air transportation pattem* Seaboard & Western Airlines 

16/ An examination oF the Eastern application and the various com¬ 
peting applications for which consolidation was sought in the event of 
consolidation of Eastern*s application leaves no doubt that a major 
area proceeding would have been required (See Tr* lil;7-U50)* 
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I 


V, Civil Aeronatitics Board, 86 U*S. App* D*C* 3B1 ?• 2d 777 (19l;9); 
Western Air lines v« Civil Aeronautics Board, ^1; P# 2d (C.A* 9 9 

-177- - 

1950)* This Court has held that Ashbacker does not eoctend merely 

I 

I 

to a lessened probabililgr of future success, ^auley v. Federal Com- 

i 

munications Conmission, 86 TJ.S, App* D.C. 29l;,|l8l F* 2d 292 (1950)# 

And as vas recognized in Eastern Air Lines v. jivil Aeronautics Board, 
85 H.S. App. D,C. I4I2, 178 F. 2d 726, 727 (19U9) 

1 

"the large number of applicatiais filedj with the Board 
and the fact that they are invariably Overlapping, both 
as to the area to be served and the ty^e of services to 
be performed, necessitates the appUcaticn of the in^ 
formed judgment of an expert body to qjiestions of con¬ 
solidation if a hopeless admdnistrativp jumble is to be 
avoided." 

i 

Sastero’s remaining contentions on this pHese of the case require 

I 

little conment. 2astem complains that the Boprd made no subsidiary 

factual findings in support of its determinatilxi of lack of mutual 

i 

exclusivity. But the Board clearly found that! the Eastern and Conti¬ 
nental applicatioiBwere not "like proposals" (tr* UiO), and just as 

! 

explicitly stated that there was no mutual excluslvi'^ (Tr. liiiO, 

I 

l580)# In the light of the factual situation jiere present, the statute, 
and the well known factors relating to certificate applications, no 
greater specificity in findings was required. | We also note that 
System, although seddng reconsideration of t|ie Board's consolidation 
order (Tr. U57)> noneth^ess failed to coii?)laiii of any lack of findings 


17/ In Wesieni , the gourt placed emphasis On the difference in the 
issues between merger and new route proceeding^* As previously noted, 
there is great divergency between the issues i^ an interchange case 
and a new route case. ! 
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on nnitaal exclusivity* See Section 1006(e), Infra, p* US; Seaboard 


& Vestem Airlines v* Civil Aeronautics Board, 87 U.S# App* D.C* 78, 

183 F. 2d 975 (1950). 

Eastern also r^ies upon Delta A±r Lines v. Civil Aeronautics 

Board, __ D.S. App. D.C. , 228 P# 2d 17 (1955) in contending that 

the Board erred in not making a determination of mutual exclusivity 

prior to decision to r^iew the Contlnental-San Antonio-Houston extension' 

(rather than simultaneously therewith). But neither the petition for 

review nor the stipulated issues herein encompass any such issue, nor 

does Eastern appear to have requested a prior determination from the 

Board (see Infra, p. 33). In ary event. Delta Involved two certificate 

applications for authority to fly between the same points, and not a 

18 / 

situation such as is here present. Further, the Court pointed out 
in Delta that it was not treating with a claim for necessity of ccmpar- 
ative hearing idiich was "insubstantial" (228 F* 2d at page 22), as is 
Eastern* s claim* Neither did Delta Involve a case In idiich "a newcomer 
is in a contest with an established licensee" (228 F. 2d at page 21), 
idiich is Eastern* s position here. Indeed, as to the San Antonio to the 
west rout6> Eastezn was in the position of attainting to curtail for 
its baiefit operating rights already held by existing carriers. 

'iB/ Viewed in its most favorable light. Eastern *s position is that 
if one carrier seeks an extension into idiat it regards as .its terri- 
toiy, the Board perforce must hear an application for an extension 
Eastern the other way. That type of claim falls within United Air 
Lines v. Civil Aeronautics Board, U.S. App. D.C. , ^28 S'-. 2d 13 
7155?), not Delta, 


B. 

Sastem also asserts that the Board should jha^ve construed its 

i 

Docket 7153 application as embracing a request ^or extension to 21 Paso 
for compulsory interchange of routes with American to provide services 

j 

vest of KL Paso* Under this construction^ says lEastem, its applies- 

I 

ticn was mutually exclusive with Continental’s jpequest for renewal of 

i 

the San Antonio-Houston segment^ in that each carrier sought an author¬ 
ization which would result in the same interchange services with American. 

While Eastern’s proposal would have permitted the same services, the 

i 

proposals were by no means for the same operating authority, and again 
different regulatory concepts and provisions are involved* 

j 

Continental already connects with American At 21 Paso and, further, 

I 

I 

already has an approved interchange agreement wi|th American for San 
Antmio to the vest service which was not in issue in this case* Its 


The Board properly denied consollcption of the 
testem application insofar as it |may be construed 
to request an eoctension from San Antonio to 21 Paso 
for purposes of interchange with American 


application was for a renewal for interchange purposes of the San Antonio- 

i 

Houston segment over which Sastem already holdsj certificate authority* 
Bastem had no agreement with American, and its Kapplication” (if it be 

I 

i 

deemed such) was in reali'fy for a Board investigation to deteinine 

I 

whether the public convenience and necessity required an extension of 


its route from San Antonio and a c( 


■soiy interchange with American 


at 2L Paso in lieu of the Continental-American interchange* Ve agree 

i i2/ 

that the Board had power to institute such an inWstigation* But 

_ I 

Tke statute autiiorizes the Board "to cohduct such investiga¬ 
tions * * * as it shall deem necessary" (Section! 205(a) infra, p* tO), 
and further to conduct investigations into natte^ relating to co]q]fal- 
sory interchanges (Sections 1002(b) and 1002(1),| infra, p* IJi), 
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that power is discretionary* Cf« Pan American« Grace Airways v. Civil 

20/~^ 

Aeronautics Boards 85 U.S» App. D.C. 297> 178 F» 2d 3U (19U9) The 
fact that the Board may compel interchanges surely cannot serve to re¬ 
quire it to entertain requests for route extensions and compulsory inter¬ 
changes in lieu of voluntaiy ones* If that were the law, few inter¬ 
change operations could e'ver be approved except after lengthy proceedings 
and examinations into possible realigament of route structures* 

Moreover, 3astem»s position on this point necessarily supposes 
that contractual relationships between air carriers are matters to idiich 
Ashbacker extends, and that the desire of one carrier that the Board 
con^jel its substitution for another in an existing contract creates a 
problsn of mutual exclusivity* But as has been previously pointed out, 
the right to contract for interchange service is one “iiiich accon 5 )anies 
a certificate* The right is qualified, of course, and is subject to the 
Board’s ^proval* Nonetheless, Congress left the carriers free to enter 
into contracts, and the pattern of the Act is such as to indicate that 

the carriers are entitled, subject to overriding public interest ccn- 

at/ 

siderations, to seek and cany out their own voluntary contracts* 

\ 

20 / The Court there held to be discretionaiy the question of whether 
the Board should institute an investigation to alter the certificate of 
an air line at the instance of its competitor* 

21/ As previously noted, approvals of interchanges are under Sec- 
ticns"lil2 and h06* Section lil2(b) directs approval of contracts which 
the Board "does not find to be adverse to the public interest" (infra, 
p* U3), and Section l;06(b) directs approval unless the Board finds, 
inter alia, that the arrangement "will not be consistent with the pub- 
lic Interest" ( infra, p. U2). While these terms may be interpreted 
as requiring a positive showing of public interest (and the Board has 
so interpreted them on occasion), they noneth^ess demonstrate a Con¬ 
gressional recognition of private contractual ri^ts* 
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Assuming that in a proper case the Board can dls^prove a 7Dlantaz7 

1 

I 

Interchange agreement and substitute therefor a poampulsozy interchange 

I 

involving another carrier, that power can hardlyj serve to establish 

aiQT mutual exclusivity in the Ashbacker sense between the voluntary 

i 

arrangement and the desire of a third carrier for another arrangeDcnt* 
In short, contractual relation^ips between air barriers are not 

I 

believed to be matters to fdiich Ashbacker extends, and the question 

I 

of whether proposals involving voluntary interchanges snd investiga¬ 
tions for cos^ulsozy cnes (with or without routej extensions) are to be 

j 

i 

considered together is a matter which necessarily must be left to the 
Board’s discretion* Any other result would create procedural chaos* 

Moreover, there was no abuse of discretion on the Board’s part 

i 

in this aspect of the case* The Sastero request for extension to 

2L Paso involved a much more substantial extension than did the Conti- 

[ 

nental extension to Houston* Farther, consolidation of ^stem’s pro- 

i 

posed investigation would have presented issues |>f service trca, points 
east of Houston on Eastezn* s system not present pa. the Continental 

j 

application* The Board justifiably concluded th^t there was no warrant 
for an over-all examination into the question of new and additional 
southern transcontinental or Texas to the west services at this time* 

I 

i 

Again we point out that the Board's action here jiid not freeze the 

route pattern*’ The Board is just as free at a l^ter date to direct 

I 

j 

i 

j 

i 
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an Zast€cn-American interchange as It would have been in the Instant 

22 / 

proceeding* 

II, Eastern tendered no evidence directed to mutnal 

ea:elTisivity> and was noi prejudiced in ihis respect 
by eitiier Ine limitation upon its intervention or 
the evidentiary rulings of the examiner 

If it be assumed that festem* s claim for consolidaticn was suf¬ 
ficiently substantial to warrant the receipt of evidence relating to 
mutual exclusivity^ Sistexn nonetheless cannot attribute a lack of such 
evidence to the limited intervention granted it or to the examiner^ s 
rulings* The short of the matter is that Xastem neither tendered any 
such evidence nor indicated any desire to do so prior to or. during the 
course of the hearing^ and has no basis for its present contentions to 
the contrary* 

There were only two matters involved in the Boards s proceeding* 
the Houston-San Antonio renewal application of Continental and the 
Braniff-THA interchange renewal* 3astem*s petition for intervention 
was directed to the protection of its existing routes^ and contained 
no indication of a desire to inl^rvene for the purpose of adducing 
evidence directed to mutual exclusivity (Tr* 22^)* The Board granted 
that petition as ”to issues related to the Houston-San Antonio renewal 

It also seems oEvLous that the conpelling of an interchange 
is noF'as satisfactozy a solution to throu^ service airanganents as is 
a voluntazy interchange* The Board has so stated on several occasions* 
See e*£*^ Reopened New York jalb^ Through Service Proceeding ^ Docket 
1^8827 Order B-9109i P« ^0; Florida-Texas Service Case j Docket 5701, 

Order 2-9^02, p* 2* Da this iaiter order the Board concluded that, 
rather than forcing l&stem (idio was unwilling) to interchange with 
National at New Orleans for Houstcn-Florida tr^fic, it would first con¬ 
sider new route applications to provide single-carrier through service* 
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portion of this proceeding" (Tr* U92), and Sastemj thus was restricted 

i 

Ify the order only as to matters relating to the Bz^iff-TUi renewalj a 
matter not here in issue* It was at liberty to tender any evidence 

I 

idiich it thou^t r^evant to the Continental renei^j including that 

j 

directed to mutual exclusivity between its application and the Conti¬ 
nental one* While Eastern subsequently cosqplaine^ to the examiner at 

I 

the hearing concerning its limited interventioD (tr* 505-508)^ there was 

i 

no mention of a desire to show mutual esclusivity^ Rather^ Sastem again 
insisted that its various applications and petiti^s for investigation 

I 

should be consolidated^ contending that mutual exclusivity "within the 

i 

meaning of the Ashbacker doctrine” was so clear "k don*t see how there 
could be ary debate about it" (Tr* ^07)* 

] 

Insofar as the evidentiary matters and rulings are concerned^ the 

I 

prehearing request for data from Continental and jimerlcan (Tr* hZl) con¬ 
tains no suggestion that its purpose was directeC to mutual exclusivity* 

I 

Xastem was restricted on cross-examination only las to whether Eastern 

• i 

I 

should be substituted for Continental in the Continental^American inter- 

i 

change as to the Houstonian Antonio segment (Tr« 66U-667)» a matter 
not in issue on this appeal* The excluded JbsteCn exhibits do not sug¬ 
gest as their purpose the establlahing of mutual I exclusivity (^* 13^- 

I 

136U)> nor was any claim made that they were directed to this point 


^3/ Ttie A?ard may reetrict intervention in iis proceedings to those 
Issues on which a party shows a direct interest* ! See Seaboard k Western 
Airlines v* Civil Aeronautics Board, 86 U*S* App^ D*C. 6h7 IBl f* 2d 
51Fll'9!l9), cert* den* IJ.S* 961 (1950)5 Inland Ste^ Co* vw national 
Labor Selatittis Boar^, 109 ?• 2d 9 (C.A* 7, i9UOj5 Section 2(b) of ihe 
Ackinlstrativo Procedbre Act (60 Stat* 237), 5 Uj*S.C* 1001(b)) ("* * # 
nothing.herein shall be construed to prevent an agency fnom a<h^tting 
any person or agency as a party for limited purposes")* 
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i^en counsel nas specifically asked their purpose (Tr. 828)* The 
eshibits tendered by Dallas idiose exclusicn allegedly discouraged 
Eastern ftrom tendering evidence (Brief, pp* Hi, 37-38) related primarily 
to idiether the Braniff-TWfi. interchange should operate nonstop from 
Dallas to the West Coast (Tr« $10-522, 531-538, 586-590), and not to 
mutual exclusivity between applications. And liiatever may have been 

I 

&stem's views as to idiether the examiner wculd receive evidence on 
mutual exclusivity, Sastem still was not excused f^'om making a timely 
tender if it in fact desired to adduce such evidence* Cf* United States 
V* Tucker Truck Lines, 3lili U.S* 33# 37 (1952); Red River Broadcasting 
Co* T* Federal Comnunications Coininission, 69 U.S*. App* D*C* 1, 9® F* 2d 
282, 288 (1938), cert * dm. 305 tJ.S* 625 (1938). 

Additional light is cast on this matter by 2astem*s failure to 
urge to the Board any desire to adduce evidence or to take any exceptions 
to the Board to the examiner rulings as to either the prehearing confer¬ 
ence request for data from Continental and American or the exclusion of 
the Eastem exhibits (See Eastern* s exceptions, Tr. 1520A-1527). The 
Boards s rules require particularity in exceptions and further provide 

Eastero* s exhibits (Tr. 1358-1361|) consisted of a **Stateni€nt of 
Position** largely directed to the proposition that the Board should 
grant an authorization to Eastem rather than renewing Continental^ s 
Houston authority. Three attachments were appended to this statenent. 
Attachments 1 and 3 appear to have been direct primarily to shoving 
Eastem*s historical participation in traffic moving to the West Coast, 
and a decline in the percentage of that participation (See Tr. 1360). 
Attachment 2 consisted of an estimate of traffic idiich vould be bene¬ 
fited by extending Eastern to the West Coast. The examiner admitted 
into evidence only those portions of the statement and Attachment 3 
which had relation to Sastem* s operations over the Houston-San ibitonio 
segment (Tr. 825-832). 
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, 22 / 

that a falltire to take sach exceptions ^all c^stitate a vaiTer* 

j 

Xastem*s contention that the Board adopted the examiner's e'videntiaxy 

W 

rulings as its cwn * (Brief, p* 23) is specious; | petitioner is not 

I 

entitled to coii^>lain at all on this point by reascn of its failure to 

I 

object to the Board* See, in addition to the ioard's rules. Section 

27/ 

1006(e) (infra, p* US)* I 


2?/ The Board's rules provide (lU C#F.R* 3C^2*30) " Ifecepticns to 
initial or recomended decisions of Braniners pr tentaiive decisions 
of the Board * Within ien (10) days after service of any initial or" 
recoBBiended decisicm of an Sjcsminer or tentati*^ decision of the Beard, 
or such longer period as may be fixed therein, jaz^y party to a proceed¬ 
ing (including Bureau Counsel or an Siforea&ent Attorney) may file 
exceptions to such decision vith the Board* Bach separately numbered 
exception ^all identify the part of the initial, recosmended or ten¬ 
tative decision excepted to, ^all designate, exact and specific 
reference, the portions of the record relied uj^on in support of such 
exception, aid shall state the grounds for such exception, including 
the citation of the statutozy provisions or principal authorities in 
support thereof* Any objection to a ruling, finding or conclusion 
idiich is not excepted to shall be deemed to ha^e been vaived, and the 
Board need not consider such objections if raided at a later time** 

^ The Board's opinion states that "ve agifee with the findings 
and conclusions in the Liitial Decislcxi « # # hnd adopt them as oar 
oun" (Tr, 1^0-61), and not that the Board ado][jted the examiner's eTi- 
denti^ rulings* j 


^ To the extent that Sastezn may contend Ithat the Delta decision 
(228T# 2d 17) required the Board to enter intd hearings dir^ted to 
mutual exclusivity, it may be pointed out that jthis case is nowise 
similar to Delta, and lhat there is no issue pijesented ty the petition 
for review or the stipulated issues on this poijnt. See supra , p* 26, 
Further^ the Delta opinion was issued on Octob^ 2li, 19^, after the 
close of the ioard's evidentiaxy hearings on Ot^tober 6, 1955* If it 
be assumed that the opinion woidd have afforded a basis for a request 
for further evidentiary hearings, no such requdst was made* While 
Sastezn mentioned the Delte procedures in its l^ef to the examiner, 
it nonetheless subsequently failed to take aiy iexceptions based thereon 
to the examiner's decision* Further, suitable ^‘equests for desired 
additional hearings are required ( liison Co * v* Labor Board, 305 n*S« 
197, 228 (1938))> end this rule extends to situations in idiich there 
are explicit statutory provisions governing ihe disposition of certifi¬ 


cate applications* United States v* Maher , 307i 
(Continued on next page) 


U*S. lUS, 156 (1939). 
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Farther, if it be assumed that the evidence requested and ten¬ 
dered was directed to lautual exclusivity. Eastern still has shown 
no prejudice from the examiner's rulings* Bie data requested from 
Continental and American was supplied far a one-year period except 
for the data re seats available^ etc., as to American contained in 
iten 2 of Eastern's request (See Tr. I4I6). The excluded festem 

exhibits (Tr* 1358-136U) appear to have been designed to show a sub¬ 
stantial number of transcontinental passengers available to Eastern in 

relation to a westward extension, and hence negative mutual exclusivity, 

% 

rather than tending to establish it. Moreover, those exhibits obviously 
represent calculations based on statistical data derived from the Board's 
traffic surveys, most of which were stipulated into the record here 
(Tr. U25 (item 6), lilU). 

Eastern simply made no attempt to offer proof of exclusivity or 
to argue that point on the basis of factual data, despite the wealth 
of statistical material in the record* Its position simply was, and 
is, that Ashbacker required consolidation here as a matter of law. 

The Supreme Court has made clear, we think, that agency practice must 
be adhered to before a claim of error may be made. Hnited States v. 
Tucker Truck lines, 3hh U,S. 33> 37 (1952). The Board's nales of 
practice require motions in writing which state with particularity 
the grounds therefor and the relief requested (11; C.F.R. 302.iB). 

28/ 7he Board's traffic surveys are for selected periods In March 
and ^^tember of each year, and show numbers of passengers transported 
by all carriers in terms of origin and destination. 


On this record, it can neither claim nor demonstrate prejudice from 
the order limiting interrention or the examiner* s evidentiary rulings* 


CCSNCniSICN i 

j 

Upon the basis of the foregoing, the Boa|rd*s orders should be 

i 

affirmed* I 


Respectfuliyl subaitted, 

1 

1 

I 

I 

VICTOR R* Ha]j?S2N, 

Assistant! Attorney General, 

JOHN H* WANN2R, DANIEL H. FR^1!AN, 

Associate General Counsel, Attorney, i 

Departijient of Justice, 

0. D. OZMaTT, I 

Chief, Litigation and FRANKLIN M. ^ONS, 

Research Division, General Counsel, 

Civil Aeronautics Board* Civil ij^eronautics Board* 


1 

I 


October, 1956 



AFraNDK A 

Orders 

Serial Nrmber &>55U6 

I 

UNITED STATES OF AKSUCA 
CIVIL AERCKAJTICS 60ABD 
WASHINGTON, D. C. 

Adopted bj the Civil Aeronautics Board 
at its office in Vashingbon, D« C* 
on the 2Uth daj of July, 1951* 


In the matter of the applicaticn of 

BRANIFF AIEWAIS, INC. 

and other applicants for certificates or 
amendments of certificates of public con<* 
venience and necessity and a proceeding to 
detezmine idiether the public convenience 
and necessity require the establi^ment of 
certain throu^i air transportation service, 
knoun as the 

SOUTHBRN S^VICE TO TH* WEST CASE 


Docket No. 1102 et al. 


QHDIS 

By its Order No. dated May 1, 19$1» the Board approved, 

subject to certain condltiocis, Ihe joint application of Braniff Air- 
-ways, Inc., (Braniff) Continental Air Lines, Ihc., (Continental) and 
American Airlines, Ihc., (American) for approval of an agreement pro¬ 
viding for throu^ one-plane service between Houston and the Vest 
Coast via intermediate points. | ^ the same order the Boaztl exempted 
the carriers concerned from the. hearing provision of section UOS of 
the Act insofar as it was applicable to the said agreement. 

By Order No. »-^531> dated. July 13> 195l> the Board, for reasons 
stated in the opinion accoo^panying the said order, revoked its approval 
of the agreement referred to above between Braniff, Continental, and 
American. In i^ace thereof, the Board granted an extension of Conti* 
nental’s Boute No. 29 from San Antonio to Houston for the purpose of 
pemltting the operation of through service with American, and found 
to be in the public interest an interchange of aircraft between Conti¬ 
nental and American to provide such throu^ service between Houston 
and San Antonio on the one hand and SL Paso and points on American's 
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Roate No* U vest of SL Paso cn the other hazxl* In order to permit 
Continental and American to enter into and file vith the Board for 
approval an agreement for such through senrice interchange^ the 
record in this case vas ordered to be kept open!for 60 daTS* 

I 

On July 23f 195l> Continental and American j filed a joint appli¬ 
cation for approval of an interchange agreement | to provide the through 
service outlined in the preceding paragraph^ and requested the Board’s 
approval under section I 4 I 2 of the Civil Aeronautics Act and such other 
sections as may be applicable, and requested exemption under section 
ljl 6 from the requirements of section U 06 , if ths latter section is 
applicable* 


By telegram dated July 23# 1951# Braniff Airways petitioned the 
Board to stay any action on the American-Contin^tal agreement and to 
stay the effectiveness of the Continental exempiion pending filing of 
petition for reconsideration of the Board’s revised decision* American 
Airlines answered this petition in a letter dated July 21;# 1951* 


Section 1]12 of the Civil Aeronautics Act d(^es not require public 
hearing on agreements filed thereunder before B^ard action upon such 
agreemaits* Section U 06 of the Act# on the oth^r hand# requires hearing 
on agreements subject thereto prior to approval^ and interchange agree¬ 
ments generally have been hdd subject to that Section* 


The need# in the public interest# for throi^ service by inter¬ 


change in this area has been considered at some 


the earlier procedural steps in the Southern Seitvice to the West case* 


loigth in the course of 


Continental and American 


The advantages of a tvo-vay interchange between 
over a three-way interchange involving Braniff# Continental# and American 
and the effect of such an interchange on other ^ir carriers# vere dis¬ 
cussed in the Board’s opinion accon^anying Ordeii Serial No* 2-5531* The 
basic problem under section U 06 as to idiether tl^e proposed service is 
in the public interest and whether it will give rise to a monopoly has 
therefore already been thoroughly heard* Thider these circumstances it 
is clear that no .usefhl purpose could be served jby further hearings* 

* Moreover# there is an urgent need for the inauguration of this service# 


ic interest as far back 
this case* Thus# even 


which the Board found to be required in the publj 
as its original decision of January 30# 1951# in 
if further hearings are technically required und^ section lj08# it is 
our opinion and belief that the circumstances ofj this case call for an 
exen^tion therefrom pursuant to our powers under section m 6 * 


The remaining issues are of a type which ar^ ordinarily considered 
with respect to agreements under section 2 il 2 witfiout fomal hearings* 
Consequently# we do not believe that there is an^ need for setting this 
particular agreement for hearing* I 


7M BOARD THSRiFORE FINDS THAT: 


!• The Continental-Amerlcan interchange agreenent Is not 
adverse to and is consistent with the public interest^ subject to the 
conditions hereinafter imposed^ and is not in violation of the Civil 
Aer^utics Act* 

2. The enforconent of section 1^00 of the Civil Aeronautics 
Act ¥ith respect to the Continental-American interchange agreement would 
be an undue burden on such air carriers by reason of unusual circum¬ 
stances affecting the operations of these air carriers^ and is not in 
the public interest. 

3. Braniff has not set forth any adequate reason to justify 
a delay in action on the pending agreement or to stay the effectiveness 
of the Continental exemption. 

IT IS ORDERH) THAT: 

1. The agreement (including supplemental agreement) between 
Continental and American dated July 23, 1951, to provide through one- 
l^ane service between Houston and San Antonio on the one hand, and 
Paso and points on American's Boute No. U west of 10, Paso on the other 
hand, be and it hereby is approved. 

2. The approval granted in ordering paragraph 1 hereof diall 
be subject to the following terms and conditions: 

(a) Continental and American shall file proposed schedules 
iwith the Board and serve them on each carrier serving a point on such 
proposed schedules l5 days in advance of ihe effective date thereof, and 
operations thereunder shall not be permitted until after they have been^ 
approved by the Board, such approval to be granted with or without hear¬ 
ing, as the Board may determine; the same requirement shall attach to 
additional through service schedules; provided, however, that this con¬ 
dition is not applicable to interchange schedules filed ty the parties 
on or before July 2li, 1951, with respect to idiich approval is hereby 
granted; 


(b) The parties to the agreement shall con^ly with the 
requirements of section 6 of the Railway Labor Act and eixisting collec¬ 
tive bargaining agreements to resolve any conflicts arisix^ out of the 
operation of aircraft by interchange in accordance with the agreement 
hereinbefore approved; 

(c) The carriers i^iall cosily with the "Requirements for 
Air Carrier Squipment Interchange" contained in Civil Air ^gulations 
Draft Release No. 50-6, dated October 2, 1950, section UO.168, or any 
amendments thereto; 


(d) The parties to ihe agreement j shall render adequate 

throat serTlce to each city to Wioh serrice ^ rendered porsoant 
theretoi | 

i 

(e) No operations under the agre^ent shall be discon¬ 
tinued idthout prior application to the Board 4nd approval thereof ^ 
vlth or without hearing^ at the Board’s discretion; provided that this 
condition does not apply to mere revisions of spheres idiich do not 
eliminate through service to any point for idiicih it has been approved; 

i 

(f) The approval of the agreement granted herein shall 
terminate if at any time the Board finds that ^he continued operation 
of the parties under said agreement or under anpr of its provisions 
vould be adverse to the ptd>lio interest^ or in violation of the Civil 
Aeronaatlcs Act of 1933^ as amended, or of any jrule, regulation, or 
order of the Board, now or hereafter in effect; 

(g) Ho throu^-plane operations other than those approved 
by the Board shall be conducted under the agree^t and, for this pu> 
pose, a flight vith the same plane between any [tvo points shall be 
deemed to be a throo^-plane operation between ^ch points unless there 
is a layover at any intermediate point between said two points, such 
layover to be one and one-half hours after scheduled arrival time or 
one hour after actual arrival time, ihichever ijs later; 

(h) All agreements modifying or s|ipplementiiig the basin 
interchange agreement herein shall be filed for' Board approval at least 
20 days prior to the proposed effective date of! such modifying or suprr 
plementing agreements; 

I 

(i) l^e Board retains jurisdiction of this proceeding for 

the purpose of inposing from time to time such further terms and condi¬ 
tions as it may find to be just and reasonable and for the further pur¬ 
pose of requiring the suhmlssion of such speciai reports on the financial 
and operating aspects of the operations as it mey from time to time 
order. j 

3* Continental and American be, and wey hereby are, exempted 
f^om the requirements of section 1|06 of the Civil Aeronautics Act inso¬ 
far as such section may be applicable to the interchange agreement be- 
twem those air carriers approved herein. j 

I 

Branlff*s petition be, and it is hereby, denied^ 

By the Civil Aeronautics Boards | 

I 

/s/ Fred A* Toombs 

Fred A. Toombs 
Acting Secretary 


(SBLL) 
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APPaiDIX B 


The relevant provisions of the Civil Aeronautics Act of 1938, 

$2 Stat* 973, as amended (i;9 U.S.C* UOl, et seq «) arex 
GEBSRAL POWERS AKD DITTIES OF THE ADTHOHETI 

General Powers 

Sec. 205. CU9 U.S.C. 1|25J (a) The Authority [Board] is empowered to 

perform such acts, to conduct such investigations, to issue and amend 
such orders, and to make and amend such general or special rules, regu¬ 
lations, and procedure, pursuant to and consistent with the provisions 
of this Act, as it shall deem necessary to carry out such provisions and 
to exercise and perform its powers and duties under this Act. 

« « « « 

CHITIFICATS CF PUBLIC CCWTHNIHICE AND NBCBSSITT 

Certificate Required 

Sec. UCXL. [U9 U.S.C. IdBl] (a) No air carrier shall engage in azy 
air transportation unless there' is in force a certificate issued by the 
Authority [Board] authorizing such air carrier to engage in such 
transportation* Provided, That if an air carrier is engaged in such 
transportation on the date of the enactment of this Act, such air car¬ 
rier may continue so to engage between the same terminal and intermed¬ 
iate points for one hundred and' twen'^ days after said date, and there¬ 
after until such time as the Authority [Board] shall pass upon an 
application for a certificate for such transportation if within said 
one hundred and twenty days such air carrier files such application 
as provided herein. 

Applicatiaa for Certificate 

(b) Application for a certificate shall be made in writing to the 
Authority [Board] and shall be so verified, ^all be in such fora, and 
contain such information, and shall be accoii;>anled by such proof of 
service upon such interested persons, as the Authority [Board] shall 
by regulatiaa require. 

Notice of Application 

(c) Upon the filing of any such application, the Authority [Board] 
shall give due notice thereof to the public by posting a notice of such 
applicati(Hi in the office of the secretaiy of the Authori'fy [Board] and 
to such other persons as the Authority [Board] may by regulation deter¬ 
mine. Any interested person may file with the Authority [Board] a pro¬ 
test or memorandum of opposition to or in support' of the issuance of 


a certificate* Sach application shall be set for public hearing, and 
the Authority [Board] shall dispose of such application as speedily as 
possible* I 

Issuance of Certificate | 

(d) (1) The Authority [Board] shall issue a certificate authorisiog 
the ^ole or any part of the transportation co'^rered by the application, 
if it finds that the applicant is fit, viUingi and able to perform 
such transportation properly, and to conform tC the prorlsions of this 
Act and the roles, regulations, and requirements of the Author!'^ 
[Board] hereunder, and that soch transportatioiji is required by the 
public convenience and necesslly; otherwise subh application shall be 
denied* | 

I 

I 

(2) In the case of an application for a certificate to engage in 
temporary air transportation, the Authority [B^>ard] may issue a cer¬ 
tificate authorizing the idiole or acy part thereof for such limited 
periods as may be required by the public conveijiience and necessi'fy, if 
it finds that the applicant is fit, willing, ai^d able properly to per¬ 
form such transportation and to confozn to the provisions of this Act 
and the rules, regulations, and requirements o:r the Authorl'^ [Board] 
hereunder* 

« » * * 

I 

B&IS FOB CABEI&QB OP PBBSCNS iSD I HtOFBBTI 

j 

Carrier's Duty to Provide Service, Rates^ and Divislcns 

Sec# bOU* [U9 n*S*C* liSUJ (a) It shall be ^e duty of every air 
carrier to provide and furnish interstate and (^verseas air transporta¬ 
tion, as authorized by its certificate, upon reasonable request there¬ 
for and to provide reasonable throu^ service ^ su^ air transporta¬ 
tion in connection with other air carriers; to I provide safe and 
adequate service, equipment, and facilities in | connection with such 
transportation; to establish, observe, and enf(|>ree ^st and reasonable 
individual and joint rates, fares, and chargesi and just and reasonable 
classifications, rules, regulations, and practtces relating to such air 
transportation; and, in case of such joint rat^, fares, and charges, 
to establish just, reasonable, and equitable divisions thereof as be¬ 
tween air carzlers participating therein idiich | diall not unduly prefer 
or prejudice acy of such participating air carriers* 

I 

I 

« » * * j 


CCKSOLIDATION, MSRGBR, AND ACqpiSITiaN CF CCNTROL 

Acts Prohibited 

Sec. Uo8. [li9 TJ.S.C. Ii88] (a) It shall be tinlawful wiless 

approved by order of the Aathortty [Board] as provided in this sec¬ 
tion— 

(1) For two or more air carriers, or for any air carrier and 
any other common carrier or any person engaged in any other |diase 
of aeronautics, to consolidate or merge their properties, or any 
part thereof, into one person for the ownership, management, or opera¬ 
tion of the properties theretofore 3n separate ownerdiipsj 

(2) For any air carrier, any person controlling an air carrier, 
any other comnon carrier, or any person engaged in any other phase 

of aeronautics, to purchase, leasd or contract to operate the proper¬ 
ties, or any substantial part thereof, of any air carrier; 

(3) For any air carrier or person controlling an air carrier to 
purchase, lease, or contract to operate the properties, or any sub¬ 
stantial part thereof, of ary person engaged in any ^Ihase of aero¬ 
nautics otherwise than as an air carrier; 

(U) For any foreign air carrier or person controlling a foreign 
air carrier to acquire control, in any manner idiatsoever, of any 
citizen of the United States engaged in any i^ase of aeronautics; 

(5) For any air carrier or person controlling an air carrier, any 
other coniQon carrier, or any person engaged in any other phase of 
aeronautics, to acquire control of any air carrier in any manner 
whatsoever; 

(6) For any air carrier or person controlling an air carrier to 
acquire control, in ary manner -tdiatsoever, of any person engaged in 
any phase of. aeronautics otherwise than as an air carrier; or 

(7) For any person to continue to maintain any relationship estab¬ 
lished in violation of aiy of the foregoing subdivisions of this 
subsection. 

Power of Authority [Board] 

(b) Any person seeking approval of a consolidation, merger, pur¬ 
chase,. lease, operating contract, or acquisition of control^ ^eoified 
in subsection (a) of this section, shall present an application to the 
Authori^ [Soa:^], and thereupon the Authority [Board] shall noiitj 
the persons involved in the consolidation, merger, purchase, lease, 
operating contract, or acquisition of C(mtrol, and other persons known 
to have a substantial interest in the proceeding, of the tine and 
nlaee of a public bearing. Unless, after such hearing, the Authority 
[Board] finds that the consolidation, merger, purchase, lease, operat¬ 
ing contract, or acquisition of control will not be consistent with 
the public interest or that the conditions of this section will not 
be frilled, it shall by order, approve such consolidation, merger, 
purchase, lease, operating contract, or acquisition of control, upon 
such terms and conditions as it shall find to be just and reasonable 


and vith such modifications as it may prescribes | Pro^idedi That 
the Authority [Board] shall not approve azqr c(sis6iI9ation^ merger^ 
purchase^ lease, operating contract, or acquisition of control idiich 
would result In creating a monopoly or monopolies and therafby re¬ 
strain cQiq)etitlon or Jeopardise another air career not a party to 
the consolidation, merger, purchase, lease, operating contract, or 
acquisition of controls Provided further. That if the applicant is 
a carrier other than an air carrier, or a person | controlled by a 
carrier other than an air carrier or affiliated ^herewith within 
the meaning of section $ (8) of the Interstate Commerce Act, as 
amended, such applicant shall for the porposesofthis section be 
considered an air carrier and the Authority [Board! shall not enter 
such an order of approval unless it finds that tfe transaction pro¬ 
posed will promote the public interest by enabling such carrier other 
than an air carrier to use aircraft to public ad^ntage in its operation 
and will not restrain ccmpetition* 

» # « » 

I 

F00LIH6 ADD OTHER ACmmiBlirS 

I 

Filing of Agreenents Requir|ed 

j 

Sec. Iil2. [U9 IT»S«C« li92] (a) Bveory air cannier shall file with 
the Authority [Board] a true copy, or, if oral, la true and conq^ete 
manorandum, of every contract or agreement (idiewr enforceable by 
provisions for liquidated damages, penalties, bobds, or otherwise) 
affecting air transportation and in force on th^ effective date of this 
section or hereafter entered Into, or any modlfijcation or canoellation 
thereof, betveai such air carrier aid any other |alr carrier, foreign 
air carrier, or other carrier for pooling or ap^rticnlxig eaxnings, 
losses, traffic, service, or equipment, or relating to the establl^- 
ment of transportation rates, fares, charges, or classifications, or 
for preserving and improving safety, econoDy, and efficiency of opera¬ 
tion, or for controlling, regulating, preventing, or otherwise elimin¬ 
ating destructive, oppressive, or wasteful comp^ition, or for reg¬ 
ulating stops, sched^es, and character of semoe, or for other 
cooperative working arrangeaents# | ^ 

Approx Autboritr iBoarjj 

(b) The Autborltgr [Board] shall by order dis^prove any sneh con¬ 
tract cr agreenent) idiether or not prsrloasly a^iprored by it» that 
it finds to be adverse to the pnblie interest, m in violation of this 
Act, and diall by order approve aqy sneh eontnet or agreenent, or 
any aodifieation or cancellation thereof, thirt it does not find to be 
adverse to tiie pnblie interest, or in violation I of this Act) eoceept 
that the Authority [Board] nay not approve any bontraet or agreenoit 
betneen an air carrier not directly engaged in ^e operation of 

” 1 ) 3 ” ! 


aircraft in air transportation and a cozmaon carrier subject to the 
Interstate Ccxmierce Act^ as amended^ governing the coii;>ensation to 
be received by such coiaacn carrier for transportatian services per¬ 
formed by it. 

* * ♦ * 

. f 

CCMPLAINTS TO AND INTSSTIG^TIONS BT THE ADTHORITT 

Filing of Complaints Authorized 

Sec. 1002. Cli9 U.S.C. 6^2] (a) Any person may file with the 

Authority [Board] a coo^laint in writing with respect to anything 
done or ozaitted to be done by any person in contravention of azy 
provision of this Act, or of any requirement established pursuant 
thereto. If the person complained against shall not satisfy the com¬ 
plaint and there shall appear to be any reasonable ground for in¬ 
vestigating the complaint, it shall be the duty of the Authority 
[Board] to investigate the matters complained of. Whenever the 
Authority [Board] is of the opinion that ary cozzplaint does not state 
facts -(diich warrant an investigation or action on its part, it may 
diszziiss such cozz^>laint without hearing. 

Investigations on Daitiative of Authority 

(b) The Authority [Board] is anpowered at any time to Institute 
an investigation, on its own initiative, in any case and as to axzy 
iBatter or thing concerning ^ich cozi^plaint is authorized to be made 
to or before the Authority [Board] by ary provision of this Act, or 
concerning which any question may arise under any of the provisions 
of this Act, or relating to the enforcement of any of the provisions 
of this Act.- The Authority [Board] shall have the same power to pro¬ 
ceed with aiy investigation instituted on its own motion as thou^ 
it had been appealed to by cozoplaint. 

* * » » 

' V ' 

Power To Establish Through Air Transportation Service 

(i) The Authority [Board] shall, whenever required by the public 
convenience and necessity, after notice and hearing, upon cos^laint 
or upon its own initiative, establish through service and joint rates, 
fares, or charges, (or the maxima or zninima, or the maxima and 
thereof) for interstate or overseas air transportation, or the clas- 
, sifications, rules, regulations, * or practices affecting such rates, 
fares,' or charges, or the value of the service thereunder, and the 
terzos and conditions under idiich such throu^ service shall be 
operatedt Provided, That as to joint rates, fares, and charges for 



overseas air transportation the Authority [Soa^J shall deiesnine 
and prescribe cnly just and reasonable naxljafflij or minium or maxi¬ 
mum and mininun joint rates^ faresj or ehargesl 

j 

* * » * I 

i 

JUSICIAl. BBVIBr OP iETTBORITr S O^StS 

! 

Findings of Fact by Author!^ Conclusive 

i 

Sec* 1006* [U9 n«S.C» 6U6] (e) The finding^ of facts by the 

Authori’^ [Board]^ if supported by substantial j evidence* shall be 
conclusive* No objection to an order of the A:^thority LBoard] shall 
be considered by the court unless such object!^ shall have been 
urged before the Authority [Board] or^ if it vas not so urged^ unless 
there were reasonable grounds for failure to do so* 
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REPLY BRIEF FOR PETITIONER 
Introduction 

Petitioner submits herein its Reply to the statements and 
contentions made by the Respondent and Intervenors in 
briefs filed with this Court in the above-entitled matter. 

ARGUMENT 

I. 

The examiner^s erroneous and prejudicial rulings 
which were adopted by the Board and the Board’s er¬ 
roneous limitation on Petitioner’s participation are 
properly in issue before this Court. 

Respondent “tenders the question of whether, by rea¬ 
son of its failure to take exceptions to the Board from the 
examiner’s rulings relating to evidence or to inform the 



2 


examiner or the Board that it desired to adduce evidence 
directed to ‘mutual exclusivity/ petitioner is now precluded 
from complaining of the asserted lack of opportunity to 
adduce such evidence” (R. Br., p. i).^ 

Significantlyy Respondent does not even attempt to argue 
that the Examiner*s exclusion of the evidence offered by 
Petitioner (and others) or his evidentiary rulings were 
proper. Respondent thus tacitly admits the examiner*s 
error and contents itself with merely arguing that the 
Court is powerless to protect Petitioner’s right to a fair 
hearing in this respect because of Petitioner’s alleged 
“failure to take exceptions to the Board” (see, e.g., B. Br., 
pp. 30-35). 

Respondent’s argument is based primarily on the Board’s 
Rules providing that failure to take exception shall con¬ 
stitute a waiver (B. Br., p. 33; n. 27). First of all. Respon¬ 
dent has overlooked Rule 24(d) which specifically provides 
(14 C. F. R. 302.24) : 

• i “(d) Exceptions. Formal exceptions to the rulings 
of the Examiner made during the course of the hear¬ 
ing are unnecessary. For all purposes for which an 
exception otherwise would be taken, it is sufficient that 
a party, at the time of the ruling of the Examiner is 
made or sought, makes known the action he desires 
the Examiner to take or his objection to an action 
taken, and his grounds therefore.” 

The fundamental difficulty with Respondent’s position, 
moreover, is that Petitioner not only relied on the above- 
quoted rule, but, in addition, specifically and expressly 
reserved throughout all the objections it had taken at tlie 
hearing. Furthermore, Petitioner expressly and specifically 
placed the issue of the validity of the Examiner’s errone¬ 
ous rulings squarely before the Board. 


1 Bespondent’s Brief will be cited herein as here indicated. 
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Petitioner’s exceptions to the Board begin by expressly 
“reserving all objections and exceptions heretofore made 
and taken” (Tr. 1520). 

Further, Petitioner’s Exception II specifically excepts 

to the Examiner’s failure to consider “anv of the available 

«> 

alternatives” to the Continental application and refers to 
the pages of Petitioner’s brief setting out those alternatives 
which include (1) extension of Petitioner’s route as re¬ 
quested in its Docket 7153 application; (2) a two-carrier 
interchange between Petitioner and American; or (3) a 
three-party interchange by Petitioner, Continental and 
American (Tr. 1411-1414).* 

Petitioner’s Exception III sharply focused upon the Ex¬ 
aminer’s refusal^ to consider Petitioner’s application as an 
alternative and stated that refusal constituted “a procedure 
contrary to the principles of due process” even in the pro¬ 
ceeding “as narrowly framed by the Board” (Tr. 1521). 

Further, on Januaiy" 14, 1956, by letter to the Board, 
Petitioner stated (Tr. 1532): 

“The position of Eastern Air Lines in this proceed¬ 
ing is set forth in Eastern’s brief of November 18, 
1955, submitted to Examiner Moran and in the excep¬ 
tions to the Examiner’s initial decision. 

2 The Supreme Court in Nationar Broadcasting Co. v. United States, 319 
U. S. 190, 216-217 (1943) has concluded: 

‘<‘An important element of public interest and convenience affecting the 
issues of a license is the ability of the licensee to render the best prac¬ 
ticable service to the community . . . ’ Federal Comm. Comm. v. Sanders 
Bros. Badio Station, 309 U. S. 470, 475, 642 ... [If that were not so] 
how could the commission choose between two applicants for the same 
facilities . . . Since the very indeption of federal regulation . . . compara¬ 
tive consideration as to service to be rendered have governed the applica¬ 
tion of the standard of ‘public interest, convenience, or necessity’. See, 
Federal Comm. Comm. v. Pottsville Broadcasting Co., 309 U. S. 134, 138, 
n. 2 . . . ” 

3 Note the deliberate choice of the word “refused** rather than the word 
“failed** which is used in other exceptions. 


‘‘Under the circumstances, we I'eel that little purpose 
would be serv’ed by filing an additional brief, and 
therefore Eastern will relv on its brief to the Exam- 
iner and on its exceptions to the initial decision. East¬ 
ern desires to participate in oral argument and in any 
further proceedings in connection with this case, 
i Eastern does not waive in any way any of the ob¬ 
jections w’hich it has previously made with respect to 
the conduct of this proceeding.” 

Petitioner’s brief specifically notes Petitioner’s position 
(Tr. 1399-1414): 

I “As the issues have been limited bv the Board and 

•> 

the Examiner, Eastern has thus far been permitted 
to participate only for the purpose of showing why 
the public interest will not be serv^ed by the renewal 
of Continental’s Houston-San Antonio authorization. 
See Board Order No. E-9577, September 19, 1955, and 
the Examiner’s rulings on evidence at the hearing. 

, “Eastern has not waived (Tr. 6-10), and does not 
waive, its objections to the restrictions imposed as to 
issues and evidence in this proceeding. 

“. . It seemed inconceivable that the Board would try 
to decide what is best suited to the public interest and 
the public convenience and necessity without consider¬ 
ing any of the possible alternative methods of serving 
the traveling public in the areas involved. 

“To Eastern’s surprise, the Examiner declined to re¬ 
ceive evidence which might tend to show that the pub¬ 
lic need for Houston-West Coast service would be met 
more adequately and more economically by other meth¬ 
ods than the Continental-American interchange. 

“If a commission were considering the problem of 
poverty and were to reject evidence on all alternative 
solutions except EXTERMINATION OF ALL PAUP¬ 
ERS, almost everyone would agree that the commis¬ 
sion’s approach was unreasonable. The only defenders 
of such a narrow study would be those who felt that 
liquidation represented the only possible answer and 
who preferred not to consider ways and means of 
alleviating poverty. 
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“The situation in this case is analogous. Among the 
alternatives to a Continental-American interchange be¬ 
tween Houston and the West Coast are: 

“(1) An Eastern-Continental-American interchange 
between the West Coast and Houston (or New Or¬ 
leans or some other major point east of Houston) via 
El Paso and San Antonio. 

“(2) Extension of Eastern west from San Antonio 
to El Paso and an Eastern-American interchange to 
and from the West Coast. 

“(3) Extension of Eastern west from San Antonio 
to the West Coast. 

“All such alternatives w^ere presented to the Board 
by Eastern’s motion, filed May 9, 1955, requesting that 
the Board consolidate into this proceeding an investi¬ 
gation of various possible interchanges and also new 
route proposals involving the same area— i.e., Texas- 
West Coast. Eastern pointed out that its route appli¬ 
cation included a San Antonio-El Paso segment which, 
combined with Eastern’s existing Houston-San An¬ 
tonio segment, represented precisely the same route 
authority sought by Continental. Likewise, it was 
pointed out to the Board that the interchange investi¬ 
gation requested by Eastern would include the pos¬ 
sibility that Eastern and American could interchange 
at El Paso upon extension of Eastern to that point 
—an interchange which would be foreclosed if the 
Continental-American interchange were to be renewed. 
Thus it seemed clear that, in accordance with the doc¬ 
trine of Ashbacker Radio Cory, v. Federal Communi¬ 
cations Commission, 326 U.S. 327 (1945), and North¬ 
west Airlines, Inc, v. Civil Aeronautics Board, 194 
F. 2d 339 (D.C. Cir. 1952), Eastern was entitled to a 
comparative hearing on its proposals along with those 
of Continental and American. In addition. Eastern 
has pointed out to the Board the fact that a three- 
carrier interchange—Eastern, Continental and Ameri¬ 
can—could be considered in the investigation and might 
well prove to be preferable to the Continental-Ameri- 
can interchange. 


6 


“Such alternatives were rejected by the Board as 
possible subjects for authorization in connection with 
this proceeding, and the Examiner refused even to 
consider evidence as to their feasibility as a part of 
the ‘comparative public interest^ to be determined in 
passing on the Continental-American proposal. 

; “The Board cannot properly decide this case in a 
vacuum, and must consider the available alternatives. 
Eastern has a right to comparative hearing on its 
proposals, and cannot lawfully be precluded by author¬ 
ization of Continental and American without consider¬ 
ation of Eastern's applications. 

I “Eastern has been gravely handicapped in its at¬ 
tempt to present pertinent evidence, and since the 
record does not contain much of the evidence which 
would show the vast superiority of Eastern’s proposals 
over the Continental-American interchange, this brief 
must be limited to a showing of only some of the 
indications that the Continental-American proposal 
should be rejected by the Board as being contrary 
to the public interest and as being a most inadequate 
substitute for the authorization which is most greatly 
needed.” 

Furthermore, in the same brief, Petitioner pointed out 
that it has been unlawfully denied a hearing on its applica¬ 
tions and urged (Tr. 1399-1414): 

i “Here there can be no doubt that Eastern’s proposals 
included service which is substantially identical with 
that proposed by the applicants in this proceeding. In 
addition. Eastern’s proposal to provide interchange 
service in combination with American via El Paso is 
identical with the Continental-American proposal in¬ 
sofar as Texas-West Coast service is concerned, and 
if the Continental-American interchange were to be 
continued Eastern’s proposal would be precluded. 

I “It would be difficult to find any applications which 
are more clearly ‘mutually exclusive’ than the Eastern 
application and the Continental-American proposal. 
Thus, under the doctrine of the Ashbacker and North- 


west decisions, Eastern plainly is entitled to a ^com¬ 
parative hearing’, and the action of the Board and the 
Examiner in refusing evidence with respect to East¬ 
ern’s proposal is unlawful. As recently stated by the 
United States Court of Appeals of the District of 
Columbia Circuit in Delta Air Lines v. Civil Aero- 
nautics Board, No. 12,694, October 24, 1955, ‘where the 
applications for a license are as a matter of economic 
fact mutually exclusive, each applicant is entitled to 
a comparative hearing and consideration with his 
adversary.’ 

“It may be noted that the doctrine of the Delta case 
requires that the Board either give Eastern a 'com¬ 
parative hearing^ on its application, or at the minimum, 
give Eastern an opportunity in a preliminary hearing 
to show that its proposal and that of Continental are 
mutually exclusive. (Emphasis supplied). 

“The Board and the Examiner have denied Eastern 
the right to present any evidence concerning its pro 
posal in this proceeding, and consequently the proceed 
ing plainly lacks due process and can produce no law 
ful conclusion ...” 

The issue was, therefore, squarely before the Board and 
was placed in sharp and unmistakable focus by Petitioner’s 
exceptions and brief. 

Respondent’s allegation that the Board did not adopt 
the Examiner’s rulings (R. Br., p. 33) is also erroneous. 
The full quotation on that matter from the Board’s opin 
ion is (Tr. 1580-1581): 

"After due consideration of the record and East 
ern’s exceptions we find that we agree with the find 
ings and conclusions [of the Examiner]” {cf. R. Br 
n. 26). 

Thus the Board stated that "after due consideration of 
the record” containing the Examiner’s erroneous rulings 
(to which Petitioner had referred) as well as “Eastern’ 
exceptions” containing Petitioner’s allegations of error 
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the Examiner’s conduct of the proceeding and the failure 
to consider Petitioner’s application, “we find that we 
agree.” 

Bespondent’s contention that the stringent limitations on 
Petitioner’s participation in the proceeding were imposed 
at Petitioner’s request (R. Br., p. 10) is simply not in ac¬ 
cord with the facts. Respondent’s statement that Petitioner 
“was granted full intervention in that part of the proceed¬ 
ing relating to the Continental renewal” (B. Br., p. 13), is 
also incorrect. 

At the Prehearing Conference, Petitioner expressly 
noted its desire to intervene in the proceeding in the event 
the Board should deny its motion to consolidate its ap¬ 
plications for hearing. 

It is true that Petitioner did not file a formal petition 
for leave to intervene until after the prehearing con¬ 
ference (R. Br., p. 9) but there was no reason for Peti¬ 
tioner to do so. As Petitioner noted in the petition which 
it did file. Petitioner had seasonably requested status as 
an applicant in the proceeding—a status to which it was 
(and is) fully entitled under the law. If Petitioner were 
later denied status as an applicant, it had every right to 
expect that the Board would normally have permitted in¬ 
tervention as a matter of course.^ 

Moreover, even assuming arguendo a formal request for 
intervention w’as required. Petitioner was under no obli¬ 
gation to indicate therein its desire to “adduce evidence 

4 That Petitioner’s action was not unusual is illustrated by the Board’s 
action on September 10, 1956 in the Dallas to the West Service Case, Docket 
7596 et^ al,, (Order E-10600, p. 5). In that proceeding both Frontier Airlines 
and Central Airlines “whose motions for consolidation of applications for 
hearing, and decision are denied, will also be granted leave to intervene in the 
proceeding” even though neither carrier had even fled a formal petition for 
j^ve to intervene. 
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directed to mutual exclusivity” as Respondent appears to 
suggest (R. Br., p. 30). As a matter of fact, Petitioner 
did point out in its formal request for intervention the 
l^endency of Petitioner’s motion for consolidation of its 
applications and its petition for reconsideration of the 
Board’s initial order denying that motion. Petitioner also 
therein asserted that “such consolidation is required as a 
matter of justice as well as a matter of law” (Tr. 227-228). 

The obligation and duty rested with the Board to afford 
Petitioner an opportunity to “adduce evidence directed to 
mutual exclusivity” if there were any question as to that 
conclusion. In its original consolidation order the Board 
made no findings which could be said to challenge Peti¬ 
tioner’s contentions as to mutual exclusivity.® 

Petitioner simply was not “at liberty to tender any evi¬ 
dence it thought relevant to the Continental renewal, in¬ 
cluding that directed to mutual exclusivity between its 
application and the Continental one” (R. Br., p. 31) con¬ 
trary’ to Respondent’s contentions.® 

The Board’s action in limiting Petitioner’s intervention 
was designed to limit Petitioner’s participation solely to 
defending against the authorization of additional competi¬ 
tive services between Houston and San Antonio.’ The 

5 The alleged “finding” that “it does not appear that [Petitioner’s appli¬ 
cation is] mutually exclusive with Continental’s application” is nothing more 
than a bald conclusion totally unsupported by a single subsidiary finding. 
Furthermore, even if it could be argued that such a “finding” were sufficient 
as to Petitioner’s application insofar as it sought a route extension, it has no 
relation to Petitioner’s application insofar as it requested extension solely for 
interchange purposes. 

6 It should be noted that Respondent’s allegation (B. Br., p. 31) is incon¬ 
sistent with its implication in the same paragraph (R. Br., p. 30) that the 
Board’s action in limiting Petitioner’s participation was allegedly necessitated 
by Petitioner’s failure to “indicate a desire to intervene for the purpose of 
adducing evidence directed to mutual exclusivity”. 

7 Respondent’s contention that Petitioner’s participation was limited to 
“the only part of the case in which Eastern had a direct interest (Eastern 
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proof of that fact lies in the Examiner’s ruling that ‘Hhere 
is nothing involving Eastern in here” (Petitioner’s Brief, 
pp. 38-39) when refusing to permit Petitioner to examine 
Continental’s witness concerning Petitioner’s proposed 
three-carrier interchange. That fact is further attested 
by the Examiner’s refusal to receive even the limited evi¬ 
dence w’hich Petitioner was permitted to offer and his 
further refusal to allow the excluded portions to accom¬ 
pany the record as an offer of proof.® 

The net effect of the Board’s stringent and severe limi¬ 
tations upon Petitioner’s participation and its adoption 
of thfe Examiner’s erroneous rulings was to preclude Peti¬ 
tioner from demonstrating the mutual exclusivity of the 
applications of Petitioner and Continental. 

Finally, and significantly, Respondent does not even at¬ 
tempt to argue that the severe limitations on Petitioner's 


operates between Houston-San Antonio)” (R. Br., p. 10) contrasts sharply 
with its contention that Petitioner was ^^restricted only as to matters relating 
to the Braniff-TWA renewal” (R. Br., p. 31). Furthermore, it is inconsistent 
with the Board’s action in permitting Trans-Texas Ainvays (which also oper¬ 
ates between Houston-San Antonio and which admittedly had no other interest) 
fvU and unrestricted participation in the proceeding on the ground that Trans- 
Texas conducts “operations between points between which service by inter¬ 
change operations is involved in this proceeding” (Order £-9476; Tr. 454). 

8 Respondent seems to imply that Petitioner was under some obligation to 
frame its exhibits in such a manner as to “suggest as their purpose the estab¬ 
lishing of mutual exclusivity” (R. Br., p. 31). Petitioner is unaware of any 
principle of law requiring more than that a party submit such evidence as 
appears material and relevant to its view of the case within the limits of 
the participation allowed to it Those parties seeking exclusion of proferred 
evidence are charged with the burden and obligation of demonstrating to the 
tribunal its irrelevance or immateriality. The principle requiring the tribuxxal 
to exclude evidence only on proper grounds cannot be conveniently circum¬ 
vented on the theory that the evidence did not “suggest” its “purpose”. That 
is particularly true in administrative proceedings where, as the Courts have 
announced in innumerable cases, the tribunal (unlike a jury) is composed of 
experts and the inclusion of extraneous evidence may often be far less preju¬ 
dicial and erroneous than the exclusion thereof. 


participation were legitimate, valid, or justified, but rests 
wholly on hypertechnical, and completely unfounded objec¬ 
tions. 

n. 

The Board^s failure to determine the issue of mutual 
exclusivity prior to grant of the Continental application 
is properly in issue before the Court. 

Respondent also urges that the Board’s error in refusing 
to determine the issue of mutual exclusivity and whether 
Petitioner was entitled to comparative consideration, before 
granting the Continental application, is not properly in 
issue in this appeal because “neither the petition for review 
nor the stipulated issues herein encompass any such issue, 
nor does Eastern appear to have requested a prior deter¬ 
mination from the Board” (R. Br., p. 26). Respondent is 
mistaken. 

Petitioner’s petition for review herein assigns as error, 
inter alia, the Board’s refusal to consolidate Petitioner’s 
Docket 7153 application for hearing and decision with the 
mutually exclusive Continental application, or, in the alter¬ 
native, the Board’s refusal to set Petitioner’s application 
down for separate, but concurrent hearing and decision; 
and its refusal to permit Petitioner full participation in the 
proceeding on the grounds, inter alia, that the Board there¬ 
by exceeded its statutory power; committed a prejudicial 
error of law; and denied Petitioner the full and fair com¬ 
parative hearing and due process of law to which it is 
entitled. 

Moreover, the stipulated issues include the question 
whether the Board’s action “deprived Petitioner of its 
statutory right to a full and fair hearing on that applica¬ 
tion” (Petitioner’s Brief, p. i). 
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Furthermore, Petitioner specifically pointed out to the 
Board that it was entitled “at the minimum” to an oppor¬ 
tunity “in a preliminary hearing” to demonstrate mutual 
exclusivity (Brief of Petitioner below, quoted supra, p. 5). 

In Delta Airlines v. Civil Aeronautics Board, -U.S. 

App. D.C.-, 228 F. 2d 17 (1955), this Court noted (228 

F. 2d at page 21): 

“The Board says the only right of Delta is to have 
the issue of exclusivity decided before a grant of 
Eastern’s application. It so construes the Ashbacker 
doctrine.” 

The Court concluded that the Board’s interpretation of 
the Ashbacker doctrine was erroneous and “would reduce 
the rule of that case to an empty shell”. The significant 
fact in the proceeding below is that the Board did not even 
afford Petitioner the “right” to which Petitioner was 
clearly entitled even under the Board’s confined and erro¬ 
neous interpretation of the Ashbacker doctrine before this 
Court’s decision in the Delta case, supra. 

Respondent misconceives the rationale of that decision 
if it interprets it as suggesting only some privilege which 
must be sought by the aggrieved party. In the Delta case, 
this Court (as the Supreme Court in the Ashbacker case) 
was “concerned with the right to hearing not merely the 
rendition of decision” (228 F. 2d at page 22). The “right” 
which was determined in that case is, therefore, one of 
due process arising from fundamental concepts of justice 
and fair play. It is a basic “right” which is an essential 
element inherent in the fundamental nature of Petition¬ 
er’s statutory right to a full and fair hearing on its appli¬ 
cation. 

Furthermore, even assuming arguendo that Respon¬ 
dent’s contentions were valid, the Board could still not 
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find absolution for its error in the fact that the opinion 
in the Delta case was not issued until after the close of 
evidentiary hearings in the proceeding below (R. Br., p. 
33, n. 27). 

Petitioner’s brief, which Petitioner presented to the 
Board as the statement of its position upon wdiich it would 
rely, expressly called attention to the Delta case and Peti¬ 
tioner’s right to a preliminary hearing on mutual ex¬ 
clusivity “at the minimum” {supra, p. 5) with concomitant 
determination of that issue before consideration of the 
merits of the Continental application. 

Even if Petitioner had not called the Board’s attention 
to the Delta case (as Petitioner did both in brief and again 
in oral argument), however, the Board w’as obviously ob¬ 
ligated as a simple element of fairness to determine the 
issue of mutual exclusivity and whether Petitioner was 
entitled to a comparative hearing, before considering the 
merits of, and determining to grant, the Continental ap¬ 
plication. The Board itself recognized that obligation in 
its presentation to this Court in the Delta case as quoted 
above (supra, p. 10). 

The Board’s prejudicial error in refusing to determine the 
issue of mutual exclusivity and Petitioner’s right to a 
comparative hearing before considering the merits of, and 
determining to grant, the Continental application is prop¬ 
erly in issue before this Court. Contrary to Respondent’s 
allegations this Court is not powerless to protect Peti¬ 
tioner’s right to a full and fair hearing. 
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m. 

Petitioner’s Docket 7153 application and Continental’s 
Docket 6597 application are clearly mutually exclusive. 

Respondent appears to rest primarily on an alleged dis¬ 
tinction that “new route and interchange proposals are 
not similar ones, and we believe, fall outside the Ash- 
hacker concept” (R. Br., p. 20). 

The basic difficulty with that argument is that it is totally 
irrelevant to the instant appeal. Even if it were conceded 
that Respondent’s contention were correct (and no such 
concession is here made). Respondent would not find the 
comfort it seeks. 

Continental’s application was not simply an “inter¬ 
change” proposal. Respondent argues that Continental’s 
application, which was granted, “is not a conventional cer¬ 
tificate but rather is an authorization to operate only so 
long as the interchange agreement with American is con¬ 
tinued in force” (R. Br., p. 15). Whatever Respondent may 
mean by the term “conventional,” it is manifestly clear that 
the Continental application was not for a “conventional” 
interchange. 

Petitioner’s right to comparative hearing, consideration 
and decision obviously cannot be made to turn or depend 
upon mental exercises in semantics or upon descriptive 
titles or words, as Respondent would seem to have it. 
Petitioner’s right is statutory and real, however Respondent 
may seek to present the matter. 

The simple fact is that Continental sought a route be¬ 
tween! El Paso and Houston (it presently is authorized 
between El Paso and San Antonio and desired authority 


between San Antonio and Houston)® for the purpose of pro¬ 
viding through-plane service between Houston, on the one 
hand, and points in Arizona and California, on the other. 
Whether its application be termed one for a “conventional 
certificate” or not is of no moment.^® 

Petitioner's Docket 7153 application sought a route be¬ 
tween El Paso and Houston (Petitioner presently is au¬ 
thorized between Houston and San Antonio and desired au¬ 
thority between San Antonio and El Paso) for the pur¬ 
pose of providing through-plane service between Houston, 
on the one hand, and points in Arizona and California, on 
the other. 

Both Petitioner and Continental sought positively identi¬ 
cal operating authority and no amount of argument could 
change that simple fact. 

This Court, in Seaboard & Western Airlines v. Civil 
Aeronautics Board, 86 U. S. App. D. C. 9, 181 F. 2d 777, 
779, 780 (1949) said: 

“... if the Board has under consideration in a pending 
proceeding the fixing of routes, generally or of a spe¬ 
cific nature, in an area and the selection of carrier 
to operate over those routes, it must include in the 
proceeding all pending applications for certificates 
over such proposed routes.” 

Significantly, the Board^s previous opinions cited by 
Respondent as “authority” for excluding Petitioner's ap¬ 
plication (R. Br., pp. 20-21) were all cases of true inter¬ 
change proposals not involving extensions of the routes 


9 That fact is graphicallj illustrated on the map opposite page 27 of 
Petitioner’s Brief herein. 

10 Interestingly enough, even Respondent does not attempt to define what 
other types of certificates there might be in addition to ^'conventional” ones 
and neither, if there are "unconventional” ones, does it attempt to define what 
sort of hybrid authorization it granted Continental in the proceeding below. 
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of either carrier to the proposal. None of those cases 
involved an application (such as the Continental applica¬ 
tion here) requesting a new route extension in order to 
make an interchange operable. None of those cases, there¬ 
fore, lends support to the Board’s erroneous thesis in the 
proceeding below.“ 

Furthermore, all of the purported distinctions between 
interchanges and route proposals which Respondent sets 
out in detail (R. Br., pp. 20-22) furnish further evidence 
that the Continental application w’as not an interchange 
proposal and did involve a new route proposal. 

Finally, even assuming as on demurrer, that Respondent’s 
distinctions without differences might apply to the new 
route extension aspect of Petitioner’s Docket 7153 applica¬ 
tion, even Respondent does not attempt to further defy 
reason and logic by applying them to the interchange 
aspects of Petitioner’s application.^^ 


11 Respondent seeks to distinguish the applications in terms of the route 
mileages requested bj each (B. Br., pp. 12, 18) but that has not been a 
factor of any significance in recent Board decisions. Furthermore, if route 
mileages were considered a controlling or significant factor, it should be noted 
that Petitioner’s application for authority to engage in a three-carrier inter¬ 
change would have required not a single new route mile for any carrier. 

12 Respondent’s argument that Petitioner’s application “would have pre¬ 
sented issues of service from points east of Houston on Eastern’s system not 
present in the Continental application” (R. Br., p. 29) is wholly untenable. 
First of all, if that factor was disturbing it could have been remedied by 
the simple expedient of imposing an appropriate restriction. Furthermore, and 
equally important, Respondent’s argument is diametrically opposed to its posi¬ 
tion on the same subject in Eastern Air Lines v. Civil Aeronautics Board, No. 
13,323. In that appeal, Respondent asserted before this Court (Respondent’s 
Brief in No. 13,323, pp. 42-43); 

“It is true, of course, that some applicants in the Great Lakes-Southeast 
Service Case possess existing route structures to points beyond the area 
which are not also served on Eastern’s existing system. It is equally true 
that in other area proceedings. Eastern possesses precisely the same advan¬ 
tage over the same carriers as to which mutual exclusivity is now asserted. 
Nevertheless, Eastern would have the Board apply blinders in this case 
and view the carriers with existing routes as though they did not possess 
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Nor is there any merit in Respondent’s contention that 
“in reality” Petitioner’s application insofar as it proposed 
a route extension (identical to that sought by Continental) 
for interchange purposes (identical to that proposed by 
Continental) was a request for a “board investigation ... 
and a compulsory interchange with American at El Paso” 
(R. Br., p. 27). 

Petitioner’s application contemplated extension from San 
Antonio to El Paso for interchange at that point with 
American only so long as an interchange agreement with 
American remained in force. In that respect, Petitioner’s 
application was strictly limited. Petitioner did not propose 
a compulsory interchange. Rather Petitioner proposed 
that the Board, precisely as it had done in the Southern 
Service to the West Case (Order E-5546), consider Peti¬ 
tioner’s application, and if the public interest factors sup¬ 
porting that operation outweighed those favoring a similar 
proposal by Continental, amend Petitioner’s certificate to 
authorize through-service between San Antonio, on the one 
hand, and El Paso and points west on American’s routes, 
on the other, “subject to the filing of an agreement therefor 
by the carriers” (R. Br., p. 5). 

That does not require a compulsory interchange. As a 
matter of fact, as Respondent itself properly points out, 
that is the precise procedure which the Board itself estab¬ 
lished in approving three separate interchanges, including 
the Continental-American interchange itself, in the South¬ 
ern Service to the West Case, supra (R. Br., p. 5). Nor is 
it an uncommon practice of the Board to follow that pro¬ 
cedure. As Respondent correctly notes (R. Br., p. 30, n. 22), 


such routes but were applying for them in this proceeding. We think the 
Board to be under no such obligation. Eastern’s ‘disadvantage’ in this 
respect is not attributable to any error on the Board’s part, but is simply 
the natural and inescapable disadvantage which confronts any applicant 
competing with previously established licensees”. 


it has'been followed in a very recent case. In the Reopened 
New York-Balboa Through Service Proceeding (cited in 
note 22 of Respondent’s Brief) the Board refused to ap¬ 
prove a voluntary interchange proposal between Petitioner 
and Pan American and found that the public interest re¬ 
quired an interchange between Petitioner and Braniff even 
though Petitioner had indicated it would be an unwilling 
party!to such an operation and even though no such agree¬ 
ment was in existence and the operation would require an 
extension of Braniff’s existing routes. 

Even assuming the Board could have been justified in 
construing Petitioner’s application as contemplating a com¬ 
pulsory interchange (and no such concession is made), 
Respondent’s comment that a compulsory interchange is 
not as satisfactory as a voluntary one is not only imma¬ 
terial and singularly inconsistent with its action in the 
New York-Balboa Case, supra, but it highlights yet an¬ 
other reason why the Board should at least have afforded 
Petitioner an opportunity to present evidence in support 
of its proposal so that the Board could have weighed and 
compared the public interest aspects of both proposals.” 

Moreover, Respondent has asserted before this Court 
concerning the issue of mutual exclusivity that (Memo¬ 
randum In Support of Respondent’s Objections To Peti- 

13 Bespondent also urges that it must be allowed discretion to avoid a 
“hopeless administrative jumble” and cites Eastern Airlines v. Civil Aero¬ 
nautics Board, 85 U. S- App. D. C. 412, 178 F. 2d 726 (1949) in support of 
that argument (B. Br., p. 25). But in that case, this Court, in concluding 
that the Board’s action was proper because Petitioner’s application was not 
limited to the scope of the applications being heard, also concluded (178 F. 2d 
at page 727): 

“If petitioner had presented an application limited as the applications 
coxisolidated in the New England case were limited, the Board would of 
course have consolidated it for hearing with the others.” 

In the proceeding below. Petitioner’s application sought precisely the same 
authority and was “limited as the applications consolidated” in that proceeding. 
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tion for Stay and Motion to Dismiss, No. 13,323, May 22, 
1956, p. 18): 

“Determination of this issue depends upon an evalua¬ 
tion of traffic data, the nature of the services sought 
to be performed, route structures, and similar consid¬ 
erations. Further, a determination of this question 
would appear to be a matter within the primary com¬ 
petence of the Board.’’ 

Respondent asserts that in the proceeding below, there 
was a “wealth of statistical material in the record” upon 
which to base a determination of the mutual exclusivity 
issue (R. Br., p. 34). Despite that fact, the Board did not 
naake findings on the various factors which Respondent 
asserts are essential to determination of that issue. Upon 
Petitioner’s consistent assertion of the mutual exclusivity 
of its application with that of Continental, the Board 
merely asserted “We disagree” (Tr. 1580). And it did not 
even make that comment until after it had already deter¬ 
mined to grant the Continental application. 

The Board’s assertion is not a “finding” in any sense 
of the word. It is merely the expression of an unsupported 
conclusion. The whole purpose of requiring subsidiary 
factual findings is to inform the parties (and the Court) 
of the reasons underlying such bald statements. Surely if 
it takes over ten pages of Respondent’s brief to attempt to 
rationalize and support the Board’s erroneous action, it 
patently requires more than two words by the Board, par¬ 
ticularly when the Board is dealing with the statutory 
right of an applicant to a full and fair hearing. 

Nor should Respondent be permitted, on the one hand, to 
foreclose review at an earlier stage on the ground that 
determination of the issue of mutual exclusivity can be 
made only upon a factual record (as it sought to do in 
Eastern Airlines v. Civil Aeronautics Board, No. 13,323, 
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su'pra) and to foreclose relief at a later stage, on the other 
hand, on the ground that ‘‘well known factors relating to 
certificate applications” do not require “great specificity 
of findings” (B. Br., p. 25), although the record contains 
a “wealth of statistical material” on the subject (E. Br., 
p. 34).“ 

Finally, none of the carrier parties in the proceeding 
below argued a need for more than one through service in 
the area. Continental argued that the Braniff-TWA in¬ 
terchange carried only about three passengers per day in 
each direction between Houston and California cities and 
there was no need to continue that operation (Continental’s 
Brief, to the Examiner, p. 8; Tr. 1389). Braniff and TWA 
urged that their operation was sufficient to meet all the 
needs of Houston for service to the West Coast (Braniff- 
TWA Brief to the Examiner, pp. 18-19, Tr. 1365), and 
American urged that the Braniff-TWA operation was not 
needed (American’s Brief to the Examiner; Tr. 1415). 

There can be no question that the Board’s grant of the 
Continental application has greatly prejudiced Petitioner’s 
application, and resulted in denial of that application, 
without hearing, insofar as it sought two- or three-carrier 
interchange authority. 

Bespondent argues that grant of the Continental appli¬ 
cation has left Petitioner’s application insofar as the route 


14 Bespondent does not attempt to point out what these alleged ''well 
known factors’* might be. Furthermore, it should be noted that Respondent’s 
position in this respect is incompatible with its contention that the Board 
was somehow absolved of its responsibility to make findings on mutual exclu- 
svity because Petitioner allegedly tendered no evidence on that subject (B. 
Br., p. 30). If the record contains a "wealth of statistical material” on the 
subject, (aside from the fact that the Board and Examiner refused to permit 
Petitioner to do so), it is most difficult to perceive how Petitioner’s alleged 
failure to present what could only have amounted to cumulative evidence could 
have had any effect on the Board’s obligations to determine the issue upon 
proper subsidiary factual findings. 
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extension aspects thereof are concerned “largely unaf¬ 
fected” and “substantially unaltered” (R. Br., p. 17), that 
the Board’s grant affects only the “partial needs of one 
or two cities” (R. Br., p. 17), and that the Board will be 
“just as free at a later date” to grant Petitioner’s appli¬ 
cation (R. Br., pp. 29-30). 

In the first place, no reference to any of the factors 
suggested by Respondent is to be found in the Board’s 
order. If those factors are factual, the Board at least has 
not recognized them. 

Secondly, Respondent’s assertions tacitly admit there has 
been an effect upon Petitioner by the grant of the Conti¬ 
nental application sufficient to have required Petitioner’s 
full and unrestricted participation in the proceeding below. 

Finally, aside from the fact that the Board made no 
such findings, it is not enough to argue now that “at some 
later date” the Board may be free to grant Petitioner’s 
application “if that situation still obtains” (R. Br., p. 23). 
The determination of the issue of mutual exclusivity must 
be made upon present, not future, facts. As this Court 
pointed out in Northwest Airlines v. Civil Aeronautics 
Board, 90 U.S. App. D.C. 158, 194 F. 2d 339, 344 (1949): 

“Under the Board’s reasoning there could hardly be 
a situation in which two or more applications would 
be mutually exclusive, as it could always be pointed 
out that the grant of one would not preclude the grant 
of others at some time in the indefinite future when 
the volume of air traffic might have developed to the 
extent that an additional carrier or carriers could be 
supported. The test of mutual exclusiveness because 
of economic conditions should he as of the time the 
applications are being considered and an award is 
being made” (Emphasis supplied). 

The short answer to Respondent’s contentions on this 
score is that the Board simply did not make findings on 
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the issue of mutual exclusivity and even if every assertion 
made in Respondent’s brief were conceded (and they are 
erroneous), the Board’s failure to make findings w’ould 
still not be cured. 


CONCLUSION 

The Board committed serious and grievous error in 
denying Petitioner’s statutory right to a full and fair 
hearing on its application and in so severely limiting Peti¬ 
tioner’s participation in the proceeding below as to pre¬ 
clude Petitioner from demonstrating the mutual exclusivity 
of its application with the applications being heard and 
decided. 

The Board committed serious legal error in failing to 
determine the issue of mutual exclusivity and Petitioner’s 
right to a comparative hearing and consideration of its 
mutually exclusive application, before considering the 
merits of, and determining to grant, the Continental ap¬ 
plication. 

The Board’s errors as above mentioned and the Exeim- 
iner’s error in refusing to receive Petitioner’s evidence and 
his equally serious error in evidentiary rulings on issues 
and other evidence are properly in issue before this Court 
on this appeal. 

Petitioner has been and continues to be irreparably in¬ 
jured by the action of the Board and the Examiner. 

It is respectfully submitted, therefore, that the Board’s 
orders in the proceeding below (and the Examiner’s errone¬ 
ous rulings) are contrary' to law and justice and should be 
set aside and the case remanded to the Board for further 
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proceedings consistent with equity, justice and this Court’s 
opinion. 


Respectfully submitted, 

E. Smythe Gambrell 
W. Glen Harlan 
BUrold L. Russell 
Terry P. McKenna 
825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 
Attorneys for Petitioner 


Gambrell, Harlan, Russell, 
Moye & Richardson 
825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 
Of Counsel 


November 28,1956 
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IN THE 


United States Conrt of Ippeals 

For the District of Columbia Circuit 


No. 13,338 


EASTERN AIR LINES, INC., Petitioner 

V. 

CIVIL AERONAUTICS BOARD, Respondent 


On Petition of Eastern Air Lines, Inc. for Judicial Review of 
Order of the Civil Aeronautics Board 


BRIEF FOR INTERVENOR 
CONTINENTAL AIR LINES, INC. 


I 

COUNTER-STATEMENT OF THE CASE 

Intervenor Continental Air Lines, Inc. (hereinafter re¬ 
ferred to as Continental) in the belief that petitioner has 
not presented the facts upon which this appeal is based in 
a concise and relevant manner, submits the following 
counter-statement. 
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The proceeding from which this appeal is made is known 
as the HoustorirCalifornia Interchange Case, Dockets No. 
6597 and 6749. It involved two matters, namely (1) Con- 
tinentaPs application to renew its existing authority be¬ 
tween San Antonio and Houston on segment 2 of its 
route No. 29 (Continental has permanent authority be¬ 
tween San Antonio and points west, including El Paso); 
such authority to serve Houston is limited to the operation 
of through-plane service between Houston, on the one hand, 
and San Antonio and El Paso on Continental’s route and 
points west thereof on route No. 4 of American Airlines, 
Inc. (hereinafter referred to as American); and (2) a Civil 
Aeronautics Board investigation to determine whether the 
public convenience and necessity require the continuation 
of through service between Texas and California points by 
interchange of equipment at Amarillo between Braniff Air¬ 
ways, Inc. (hereinafter referred to as Braniff) and Trans 
World Airlines, Inc. (hereinafter referred to as TWA). 

Consideration of these two matters in a simultaneous 
hearing had been decided by the respondent in a Supple¬ 
mental Opinion in the Reopened Southern Service to the 
West Case, Docket No. 1102 et al., decided October 14,1954 
(Order No. E-8705). 

At the prehearing conference held on May 16, 1955 in 
the instant case, petitioner moved for the consolidation 
of, or concurrent hearing with the above matter, its ap¬ 
plications in Dockets No. 7153, 7154 and 7155 which pro¬ 
posed, respectively, a new southern transcontinental route 
between Florida and California for petitioner; an investiga¬ 
tion into a proposed interchange between TWA, Braniff 
and petitioner from south Florida to California; and 
an investigation of all air services between points in the 
South, Southeast, Texas, the Southwest and California. 
All other carrier parties to the proceeding opposed such a 
request. 


On July 28, 1955, the respondent by Order No. E-9438 
(Tr. 437) denied the requests to broaden the scope of the 
proceeding. At pages 3-5 (Tr. 439-441) thereof it stated: 

^‘We have considered carefully the matters set forth 
in the documents before us and have concluded 
that the proceeding should not be expanded. It 
is clear that as now constituted the issues of the 
proceeding are limited to matters related to the 
continued authorization of the American/Continental 
and the Braniff/TWA interchange services between 
Houston and California.^ To add the applications 
and petitions for which consolidation is requested 
would, in effect, result in the institution of a new 
Southern Service to the West Case involving a 
multitude of new route proposals and issues and a 
large number of services different from those now 
at issue. It is obvious; that there would be a sub¬ 
stantial expansion of the issues and delay of the 
decision on the matters that have now been reached 
for hearing in Docket Nos. 6749 and 6597. 

‘‘The applications and petitions suggested for 
consolidation are of relatively recent filing date 
and have in no instance been reached on the docket 
for hearing on the basis of order of date of 
filing. These consolidation and expansion r^uests 
are more in the nature of requests for setting up 
of a new and different proceeding than petitions 
to consolidate like proposals. We are not con¬ 
vinced that the matters submitted in support of 
these consolidation and expansion requests justify 
the Board in undertaking to set up an overall pro¬ 
ceeding concerning improvement of service between 
the South and West or of service between Texas 

The so-called rente renewal issue in the case of Continental is in the 
status of an interchange issue in that it concerns only the need for the 
Houston-San Antonio route segment for purposes of inter-change service. 
However, even if it were contended that this case is unlike the usual 
interchange proceeding and that the AshbacTcer principles apply as be¬ 
tween the Continental route application and other route applications on 
the Board’s docket, it should ^ noted that Eastern and North American 
are the only carriers seeking expansion of the proceeding, and that it 
does not appear that their applications are mutually exclusive with Con¬ 
tinental’s application even if the long-haul aspects (by means of inter- 
^ange) of Ae Continental application are taken into consideration.” 
(Footnote contained in order.) 
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and the West before the applications for that im¬ 
provement are reached on the docket for hearing. 

The proceeding went ahead. Exhibits were filed on 
August 5, 1955, rebuttal exhibits were scheduled to be 
filed on September 9, 1955, and the hearing was set 
for September 19, 1955. On August 29, 1955, petitioner 
sought reconsideration of this order and on Septem¬ 
ber 1, 1955 filed its untimely petition for leave to in¬ 
tervene.^ Continental, as well as American, filed letters 
in opposition to the petition for reconsideration and 
requested that if petitioner’s untimely petition for 
leave to intervene be granted it be limited to the Houston- 
San Antonio segment. With regard to this limited inter¬ 
vention, Continental stated in its letter answer dated 
September 8,1955 (Tr. 472): 

“As to the petition to intervene. Eastern in a 
letter dated May 27, 1955, stated: 

I ‘Eastern has not filed a petition for leave to 
intervene since Eastern believes the situation 
requires its participation as an applicant. How¬ 
ever, if there should be some determination to 
! continue this proceeding upon its present narrow 
basis with some other proceeding for contempo- 
. raneous consideration of Eastern’s applications 
I and requested investigations, then Eastern would 
I desire to be an intervenor in these proceedings 
because of its obvious interest in Continental’s 
' proposal to continue quadruplication of service 
between San Antonio and Houston where East- 
' em, Braniff and Trans-Texas has been previously 
authorized.’ 

“Continental believes that Eastern’s intervention 
should be limited to that one issue. The petition 
has been filed very late. All other parties inter¬ 
ested in the proceeding have already been granted 

1 Pareoant to Rule 15 of the respondent’a Rules of Practice (14 C.F.R. 
302.15), petitions for leave to intervene shall be filed at the prehearing con¬ 
ference unless good cause shown. 


leave to intervene (Order No. E-9476 dated August 9, 
1955). Eastern has shown no reason why it has taken 
it more than a month after issuance of the order on 
consolidation to file its petition. For Eastern now to 
be allowed to come into the proceeding and be able to 
develop a ‘sound, full and complete record^ which does 
not concern it—a fair assumption in view of the tenor 
of its petition for reconsideration—is unfair to all 
parties and will only unduly delay the disposition of 
the proceeding. Therefore, in view of the untimely 
filing, the number of procedural steps that have al¬ 
ready been accomplished, and the negligible interest 
that "Eastern would have in the proceeding. Continental 
believes that Eastern’s petition for leave to intervene 
should be limited to the Houston-San Antonio seg¬ 
ment.” 

On September 16, 1955, the respondent denied the peti¬ 
tion for reconsideration (Order No. E-9572, Tr. 487), and 
on September 19, 1955, permitted petitioner leave to in¬ 
tervene on a basis “limited to issues related to the Houston- 
San Antonio renewal portion” of the proceeding (Order 
No. E-9577, Tr. 491). 

The hearing, previously scheduled to commence on Sep¬ 
tember 19, 1955, was convened on October 4, 1955. At the 
hearing petitioner sought to raise irrelevant matters such 
as the question of continuation of the Continental-American 
interchange between San Antonio and the West Coast which 
was not even an issue in the proceeding. These matters 
were excluded by the Examiner. 

Thereafter briefs were filed with the Examiner and on 
December 29, 1955, his Initial Decision was served, recom¬ 
mending renewal of Continental’s San Antonio-Houston 
segment for interchange purposes and the continuation 
of the Braniff-TWA interchange. 

On January 5, 1956 exceptions to the Initial Decision 
were filed by petitioner only and such exceptions were 


taken only to the Examiner’s recommendation for Conti¬ 
nental.^ No exception was taken by petitioner to the ruling 
by the'Examiner which precluded it from deducing alleged 
evidence concerning the mutual exclusivity of its excluded 
proposals. No brief in support of its exceptions was filed 
by petitioner. 

Oral argument was thereafter held on February 15,1956, 
and on March 9, 1956, the respondent adopted its Order 
No. E-10082 (Tr. 1579) renewing Continental’s San 
Antonio-Houston authority as recommended by the Ex¬ 
aminer. With respect to the contentions of petitioner, 
the respondent stated at page 1 in a footnote: 

“^Eastern has on several occasions sought operating 
authority which would enable it to participate in traf¬ 
fic between Texas and California points. It claims 
that the Board’s refusal to give further consideration 
to such proposals contemporaneously with Conti¬ 
nental’s application violates the Ashbacker doctrine. 
We disagree. Even assuming that we would be re¬ 
quired to give contemporaneous consideration to inter¬ 
change agreements for substantially similar service. 
Eastern has submitted no such agreement here. And 
with respect to Eastern’s route applications, we think 
it clear that they are not mutually exclusive with 
Continental’s.” 

On May 7, 1956, petitioner filed with this Court its Peti¬ 
tion for Judicial Keview of Orders No. E-9438, E-9572, 
E-9577 and E-10082 named above. 

n 

SUMMARY OF ARGUMENT 

Petitioner has alleged that the respondent erred in re¬ 
fusing to consolidate its application for new air services 
in Docket No. 7153 (or a portion thereof) with the pro- 

2 Petitioner filed no exceptions to the recommendation for the continuation 
of the Braniff-TWA interchange, a service which also provided for Houston- 
West Coast service, yet requested that the Continental-American interchange 
<<be discontinned’^ (Tr. 1527), an issne not involved in the case. 
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ceeding known as the Holiston-California Interchange Case, 
thereby denying petitioner its statutory right to a full and 
fair hearing on that applicaton. Petitioner has also alleged 
that respondent’s erroneous limitation on petitioner’s par¬ 
ticipation and the Examiner’s rulings on evidence denied 
petitioner due process of law. 

Intervenor Continental submits that the respondent’s 
orders upon which the appeal is sought have not denied 
petitioner any statutory right. On the contrary, the posture 
of the proceeding known as the Houston-Califorrda Inter¬ 
change Case was entirely within the respondent’s discretion. 
In fact, petitioner had acceded to and espoused this very 
discretionary power in previous proceedings. With respect 
to petitioner’s claim that its participation was erroneously 
limited and that the Examiner’s rulings on evidence denied 
it due process of law. Continental submits that petitioner 
presented no evidence on mutual exclusivity and took no 
exception to the Examiner’s rulings. A bare allegation 
of mutual exclusivity does not establish proof of its 
existence unless an exception is noted to the refusal to 
receive evidence seeking to establish such proof. 

m 

ARGUMENT 

A. The Orders Upon Which Ai^al Is Sought Have Denied No 

Statutory Right 

Petitioner claims that its application in Docket No. 7153 
in whole, involving a new route from Florida to California, 
or in part, involving an extension of an existing Houston- 
San Antonio segment beyond San Antonio to El Paso and 
there to effectuate an interchange with American to points 
west thereof on American’s route No. 4, is mutually exclu¬ 
sive under the Ashbacker doctrine® with the application 

^Ashhaeker Badio Corporation v. Federal Communications Commission, 326 
XJ.S. 327 (1945); Northwest Airlines, Inc. v. Civil Aeronautics Board, 194 F. 
2d 339 (1952). 
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of Continental in Docket No. 6597 for renewal of its ex¬ 
isting San Antonio-Houston authority operated solely in 
conjunction with the interchange service provided by Con¬ 
tinental and American between Houston-San Antonio, 
El Paso and points west thereof on American’s route No. 4. 

This claim of petitioner has no merit. 

At the time that the proceeding was called for prehear¬ 
ing conference, Continental had an effective interchange 
agreement with American to provide through-plane serv¬ 
ice between Houston and San Antonio and points west on 
American’s route No. 4 via the common connecting point 
El Paso. Service over the interchange between San 
Antonio and points west was not the subject of any formaP 
Board proceeding since Continental’s San Antonio-El 
Paso authority was a permanent segment of its route. 

At the same time, BranifP and TWA had an effective in¬ 
terchange agreement to provide through service between 
Houston and Dallas and points west via the connecting 
point Amarillo. All route segments of both carriers were 
permanent, but continuation of the approval of the agree¬ 
ment! was an issue involved in the proceeding. From this it 
can be seen that the case as framed by the respondent in its 
Order No. E-8705 on October 14, 1954—an order not the 
subject of appeal here—^involved matters related to the 
continuation of through-plane services between Houston 
and California. 

On the other hand, the application which petitioner 
asserts to be mutually exclusive would, if considered in 
its entirety, have involved new or additional nonstop serv¬ 
ices between some 379 pairs of cities from Florida to 
California. On a restricted basis it would have involved an 
additional service between San Antonio and El Paso plus 
a required broadening of the scope of the proceeding to 
include the question of whether the respondent should order 
American to dissolve its existing interchange with Con- 


4 AH interchanges are usually subject to the respondent’s constant juris¬ 
diction, but not in any formal manner. 
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tinental and effectuate an interchange with petitioner.® 
The immensity of a proceeding involving either of these 
alternatives compared to the small issue of the continu¬ 
ation for interchange purposes of a San Antonio-Houston 
authority for Continental, clearly shows no mutual exclu¬ 
sivity—^particularly when petitioner already has a greater 
authority to serve between Houston and San Antonio (in¬ 
cluding the right to operate turnaround flights). 

Continental submits that the Ashbacker doctrine is in no 
way applicable. The Board has on numerous occasions 
held that it has no duty to consolidate route applications 
with proceedings involving mterchange proposals. In 
fact, in the following cases petitioner was a party op¬ 
posing the consolidation of such route applications. In 
the New York-Houston Interchange Case, Docket No. 4656, 
Braniff sought consolidation of a new route application 
which involved, among other things, a New York-Pitts- 
burgh-Houston route permitting provision of the very serv¬ 
ice sought to be provided by TWA and Chicago and South¬ 
ern Airlines, Inc. through interchange. Petitioner opposed 
the consolidation, pointing out that the Ashbacker doctrine 
did not require consolidation of Braniff ^s new route ap¬ 
plication since such consolidation would require consolida¬ 
tion of many other applications and unduly broaden the 
case. The respondent denied consolidation (Order No. 
E-5585, August 8,1951). Similarly, in the Northwest-East¬ 
ern Interchange Case, Docket No. 6672, the respondent, with 
petitioner’s support, excluded new route applications from 
an interchange case (Order No. E-8452, June 17, 1954). 
In the Reopetied Southern Service to the West Case, 
Docket No. 1102, et al.. National Airlines, Inc. (hereinafter 
referred to as National) sought consolidation of its ap¬ 
plication in Docket No. 5701 for a Miami-Houston route 
for hearing with petitioner’s Miami-Houston application 
which was limited to provision of such service only in con¬ 
nection with the proposed Eastem-Braniff-TWA trans¬ 
continental interchange. Petitioner there again urged de- 


6 Petitioner has no interchange agreement with American. 
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nial citing the order in the Northwest-Eastern Interchange 
Case, supra. The respondent denied consolidation of the 
National application (Order No. E-6873, October 15,1952). 
(Cf. Eastern Airlines, Inc. v. Civil Aeronautics Board, 178 
F. 2d 728 (1949) and Seaboard S Western Airlines, Inc. v. 
CiviVAeronautics Board, 181 F. 2d 777 (1949)). 

Furthermore, the respondent has no duty to broaden a 
proceeding to include an interchange issue of the nature 
vhich would have to arise under the restricted basis sug¬ 
gested by petitioner. To insert such an issue would 
involve the investigatory functions of the respondent which 
are discretionary. See Pan American-Grace Airwa/ys, Inc. 
V. Civ'd Aeronautics Board, 178 F. 2d 34 (1949). 

Moreover, Continental submits that the renewal of its 
San Antonio-Houston authority for interchange purposes 
has not precluded petitioner’s rights for a full and fair 
hearing for its application. This is evident from the fact 
that the duration of Continental’s authority shall continue 
only so long as the interchange agreement between Conti¬ 
nental and American has approval of the respondent (Tr. 
1589). While Continental hopes that approval continues, it 
has no assurance that it will. This alone gives Continental 
no feeling of permanency as compared to rights conferred 
under a certificate of public convenience and necessity. 

B. Pedilioner Presenled No Evidence on Mutual Exclusivity 
and l/^^thout Exceptions to the Examiner's Rulings No 
Prejudice Is Shown 

It is significant that the petitioner’s claims of mutual 
exclusivity are not based upon any evidence received in 
this proceeding. This is conceded by petitioner. (See 
pages 39 and 40 of its brief.)® 

0 Petitioner attempts to prove mutual exclusivity on the basis of certain 
previous actions taken by the respondent prior to the instant proceeding. Such 
past history is obviously not valid evidence. As an analogy, it is like deter¬ 
mining the present number of carriers required between two points based on 
old traffic statistics. 
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The petitioner uses as an excuse, however, that the order 
restricting its intervention and the Examiner’s rulings 
excluding certain tendered proof precluded its efforts to 
establish mutual exclusivity. Such an excuse has no basis 
here. That the respondent has the power to limit the 
scope of a party’s intervention cannot be denied (5ea- 
hoard & Western Airlines, Inc. v. Civil Aeronavlics Board, 
181 F. 2d 515 (1949)). Petitioner also cannot deny (1) 
that in its letter dated May 27, 1955 it had indicated an 
interest only in the Houston-San Antonio segment if the 
proceeding was continued on a “narrow basis” and (2) 
that it had untimely filed its petition for leave to intervene 
and presented no justification at that late date to have a 
broader right of intervention than previously indicated in 
its letter. 

At the hearing, petitioner’s attempts to introduce cer¬ 
tain proof were rightfully refused by the Examiner. While 
it is not of evidence here, it should be noted that the alleged 
proof was not in an identifiable form as recognized mu¬ 
tual exclusivity data. The attempts of the petitioner ap¬ 
peared more in the nature of a “fishing expedition” aimed 
at confusing the record. 

It should further be noted that petitioner never excepted 
to the Examiner’s rulings (or his lack of findings) with 
respect to the so-called mutual exclusivity issue. On this 
point petitioner has no grounds of prejudice. That orderly 
procedure requires the filing of such exceptions cannot be 
denied {United States v. TucTcer Truck Lines, Inc., 344 U.S. 
33, 73 S. Ct. 67 (1952). 
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C. Conclusion 

Wherefore, Intervenor Continental Air Lines, Inc., urges 
that the petition for review be denied. 

Respectfully submitted, 

C. Edward Leasure 

i Herman F. Scheurer, Jr. 

1701 K Street, N. W. 
Washington 6, D. C. 

Attorneys for 
Continental Air Lines, Inc, 

Leasure, Scheurer & Carter 
Of Counsel 

October 29, 1956 
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civil aeronautics board 


PETITION OF EASTERN AIR LINES, INC., 

FOR REHEARING 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

Eastern Air Lines, Inc. requests that the Court grant 
rehearing with respect to the decision of June 27, 1957 in 
this case for the following reasons: 

(1) The Courtis decision proceeds on the assumption that 
consideration of Eastern’s application along with that of 
Continental Air Lines would “demand an enlarged proceed¬ 
ing comparable to the Southern Service to the West Case^’ 
(Opinion, p. 5), whereas in fact Eastern informed the Board 
that it was willing to have its application limited to exactly 
the service proposed by Continental. 
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(2) The Courtis Opinion seems to suggest (pp. 4-5), that 
an application for renewal of an expired temporary certifi¬ 
cate may be given preferential and exclusive hearing 
regardless of its consequences in foreclosing other appli¬ 
cations for identical service—a proposition which we believe 
the Court vrill not wish to sponsor. 

(3) The Court’s Opinion also seems to suggest (p. 5) 
that Continental’s proposal is for a mere “temporary” 
route and that for that reason Eastern’s application for a 
similar “temporary"” route may be excluded from consid¬ 
eration—a proposition which we believe the Court ^vill not 
wish to sponsor. 

(4) Eastern respectfully requests clarification of the 
standards by which comparative consideration of route 
applications will or will not be granted, as it appears to 
Eastern that the Board has now been authorized to exclude 
applications on alternative grounds so that no effective 
standards remain. 


I. 

Eastern’s proposal will not expand the scope of the 
proceeding. 

Apparently the major premise of the Court’s Opinion is 
that Eastern’s proposed San Antonio-El Paso extension 
“would demand a major proceeding comparable to the 
Southern Service to the West Case^\ This appears from 
the Court’s reference to “through service needs of cities 
east and south of San Antonio which are presently certifi¬ 
cated to Eastern” (Opinion, p. 5), “transcontinental impli¬ 
cations” (Opinion, p. 6), “a massive consideration of the 
whole of American air transportation” (Opinion, p. 6) and 
the Court’s apparent feeling that a comparative hearing 
for Eastern might require “the Board to change the funda¬ 
mental purpose of a pending proceeding”. 
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That major premise is erroneous. Eastern clearly in¬ 
formed the Board that its application could be limited to 
exactly the scope of ContinentaFs application. Thus, East¬ 
ern’s Motion for Consolidation (Tr. 233) requested con¬ 
solidation of “appropriate portions” of its application. In 
its reply to motions of other parties (Tr. 368) Eastern 
pointed out that its application covered precisely the same 
service as was involved in Continental’s application— i.e., 
“through-plane service between Houston and El Paso” and 
“interchange at El Paso to provide Houston service to and 
from points west thereof”. 

At the hearing before the Examiner, Eastern again 
pointed out (see Eastern’s Brief herein dated September 
20, 1956, pp. 12-13) that Eastern was seeking “exactly the 
same route authorization” as Continental proposed and 
that “it also proposed an interchange at El Paso”. 

The same point was reiterated in brief and argument 
before the Examiner and the Board. 

Before this Court Eastern again pointed out that East¬ 
ern’s proposal was exactly the same as Continental’s, and 
that if the Board was at all disturbed by the fact that 
Eastern’s existing routes extend east of Houston, it could 
have remedied that dij05culty “by the simple expedient of 
imposing an appropriate restriction” (Eastern’s Reply 
Brief dated November 28, 1956, page 16, footnote 12). The 
Board knows how to restrict the scope of a proceeding— 
as this Court well knovrs from reviewing many of the area 
proceedings where the Board has included several restric¬ 
tions on the scope of applications to be heard; and as is 
demonstrated by the Board’s action in this very proceeding 
limiting Eastern’s participation as an intervenor to “the 
issues related to the Houston-San Antonio” portion of the 
proceeding. 
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It is true, of course, that Eastern’s original application 
sought more than a simple Houston-El Paso route with 
the opportunity to interchange with American to provide 
Houston-West Coast service. However, as the Court knows, 
it is customary for applicants to seek to obtain as broad 
a hearing as is possible where their interests so dictate, 
and when the issues are clearly defined, the Board custom¬ 
arily carves out of broad applications the portions which 
fit the issues of the proceeding. Here Eastern followed the 
well-established practice, and made it entirely clear that 
the Board could carve out so much of Eastern’s application 
as would fit the issues of the proceeding as defined by the 
Board. 

Clearly Eastern’s application is exactly the same as Con¬ 
tinental’s insofar as it proposes: 

(1) Houston-El Paso one-carrier service and 

(2) Texas-West Coast interchange service. 

Simply by following its long-established procedure, and by 
comf)lying with Eastern’s request the Board could have 
limited Eastern’s proposal to an exact duplicate of Con¬ 
tinental’s proposal, vrith no implications whatever of 
through service between the West Coast and points east or 
south of Houston. Eastern’s proposal was identical with 
that of Continental even in the respect that Eastern sought 
either permanent or temporary certificate authority. 

Of course, if the Board cannot be required to carve out 
the appropriate portions of applications—^where requested 
to do so, as here—then comparative hearings of applica¬ 
tions will seldom, if ever, occur. As this Court is well 
aware (see, for example. Eastern Air Lines v. Civil Aero¬ 
nautics Board, No. 13,323, December 6, 1953), existing 
carriers have different route patterns, and when any two 
carriers propose an identical new route or route extension. 
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the implications of the proposed new authorization in rela¬ 
tion to the existing route patterns of the two carriers are 
almost certainly different. Yet the Board has repeatedly 
consolidated—and this Court has required it to consolidate 
—portions of applications for comparative hearing. 

With a restriction against through service to and from 
points east and south of Houston, Eastern’s application in 

this case wdll be more nearlv identical with Continental’s 

* 

than has been true with literally hundreds of applications 
as to which the Board (and in some cases this Court) has 
felt comparative consideration to be required by the Ash- 
hacker doctrine. 

From the foregoing, it will be seen that the Court was 
under a misapprehension when it assumed that ''Compara¬ 
tive consideration of Eastern’s application, construed even 
in its most limited context, would demand an enlarged pro¬ 
ceeding comparable to the Southern Service to the West 
Case.” 

“In its most limited context”. Eastern’s application is 
precisely the same as Continental’s, and plainly is entitled 
to comparative consideration if the Ashbacker doctrine 
has any meaning at all. 


U. 

Eastern cannot lawfully be denied a comparative hear¬ 
ing on the ground that Continental is seeking a ^^renewal’^ 
of an expired certificate. 

The Court’s Opinion (pp. 4-5) seems to attach signifi¬ 
cance to the fact that “Continental was not seeking a new 
route extension in the conventional sense” but was seeking 
“a renewal of a route extension”. 

There is nothing whatever in the Civil Aeronautics Act, 
or elsewhere, to suggest that the prior holder of an expired 
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certificate is entitled to any preference over a new applicant 
for the same authorization. Certainly there is nothing to 
support the conclusion that such a prior holder is to be 
given a preference such as was granted here—an exclusive 
hearing in which no competing application was considered 
and in which the only other applicant was prohibited from 
presenting evidence of what its proposal will do. 

Under the Act, exactly the same proof of public con¬ 
venience and necessity must be adduced, and the Board 
must make the same findings as to public convenience and 
necessity and public interest, whether the carrier previ¬ 
ously had a certificate or not. The Board has never said 
(and surely this Court will not now wish to say) that the 
statutory and constitutional requirements of a fair hearing 
or public convenience and necessity may be disregarded so 
as to give a prohibitive advantage—that is, an advantage 
vrhich excludes all other possibilities—to a carrier whose 
certificate has expired in accordance with its terms. Such 
a keyhole approach would be inconsistent with the letter 
and spirit of the Act, which requires that the public interest 
—not the private selfish interests of an applicant—be given 
paramount consideration in deciding w^hat carrier and what 
service should be authorized. 


m. 

Eastern cannot lawfully be denied a comparative hear¬ 
ing on the ground that Continental is seeking a ^^tem¬ 
porary’’ route authorization. 

At page 5 of its Opinion, the Court states: “In determin¬ 
ing' w'hether a 192 mile temporary^ extension for inter¬ 
change service shall be renewed, the Board should not be 
forced to consider anew the problem of through service 
between Texas and the west coast”. 
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If the Court means to suggest that the “temporary” 
nature of the Continental proposal is significant, Eastern 
'svishes to remind the Court as follows: 

(1) It is not clear that Continental’s proposal is “tempo¬ 
rary”, inasmuch as Continental has been operating continu¬ 
ously since 1951, and the renewed Continental certificate is 
to remain in effect as long as the Board does not withdraw 
approval from the interchange agreement between Con¬ 
tinental and American, and thus could be effective for an 
indefinite period of time. 

(2) Eastern’s application was for permanent or tempo¬ 
rary authority and could result in exactly the same type of 
“temporary” authority as the Continental proposal. 

(3) There is no basis in the Civil Aeronautics Act for 
granting preferential and exclusive hearings to “tempo¬ 
rary” proposals, as Section 401 of the Act sets out the 
same requirements as to hearing, findings, etc., whether 
the application is for permanent or temporary authoriza¬ 
tion (see Section 401 (d)(1) and (2)). 

(4) Eastern’s application for temporary authority would 
not force the Board “to consider anew the problem of 
through service between Texas and the west coast” any 
more than Continental’s proposal requires such considera¬ 
tion, inasmuch as Eastern’s application would be limited 
exactly as Continental’s application was limited. 

IV. 

A clarification of the law with respect to the Ashbacker 
doctrine is necessary. 

In Eastern Air Lines v. Civil Aeronautics Board, No. 
13,323, December 6, 1956, this Court held that the Board 
could exclude new route applications extending beyond the 
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area specified by the Board even though existing routes 
of other carriers extending beyond that area when com¬ 
bined with proposed routes of the same carriers within 
the area would result in exactly the same service called 
for by the proposed extensions beyond the area. This con¬ 
clusion was reached by the Court on the ground that “there 
must be some limitation to the Ashbacker rule when applied 
to air routes”. 

In this case, the Court appears to hold that an applica¬ 
tion for a route extension which is in the very heart of the 
area prescribed by the Board (Houston-West Coast) may 
be excluded by the Board because the applicant has routes 
extending beyond the specified area. As demonstrated 
above, Eastern was willing to have its application restricted 
to precisely the area and issues involved in Continentals 
application. Yet the Board excluded Eastern’s application 
solely because Eastern has routes extending east of 
Houston. 

Eastern is thus told, in two decisions within the period 
of seven months, that: 

(1) Eastern’s applications for route extensions beyond 
the area specified by the Board may be excluded while other 
carriers with existing routes beyond that area may prose¬ 
cute applications for exactly the same proposed service 
because their proposals lie within the area specified by the 
Board; and 

(2) Eastern’s application for a new route extension lying 
wholly within the area specified by the Board may be ex¬ 
cluded merely because Eastern has existing routes extend¬ 
ing beyond that area, even though Eastern has clearly 
indicated its willingness to accept a restriction against 
through service to and from points beyond that area. 

Eastern respectfully submits that the result of these two 
decisions is that the Ashbacker Doctrine is no more, and 


that the Board has unlimited discretion to include or ex¬ 
clude applications whenever it sees fit, regardless of 
whether they will expand the scope of the issues or not. 

Eastern urges the Court to reconsider its ruling in this 
case in order to mark out the limitations on the Board’s 
authority under the Ashbacker Doctrine. 

Wherefore, Eastern prays that the Court grant this 
Petition for Rehearing, and that the Court remand this case 
to the Board for comparative hearing of Eastern’s applica¬ 
tion as herein requested. 

Respectfully submitted, 

E. Smythe Gambrell 
W. Glen Harlan 
Harold L. Russell 
Terry P. McKjenna 

825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 

Attorneys for Petitioner 

Gambrell, Harlan, Russell, 

Moye & Richardson 
825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 
Of Counsel 

July 9,1957 
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Certificate of Counsel 

In accordance with the provisions of Rule 26 (a) of the 
General Rules of this Court, I certify that the foregoing 
Petition for Rehearing is presented in good faith and not 
for delay. 


/s/ W. Glen Harlan 
W. Glen Harlan 
Of Counsel for Petitioner, 
Eastern Air Lines, Inc. 


Dated: July 9, 1957 
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